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COUNTY TREASUREﬁSﬁ 'E(l)f A school ‘board is under an obllgatlon to cert1f§

" SCHOOL DISTRICTS: . ' a levy within the limits of its authority to
" BOQARD QF EDUCATION: . discharge the district's obligations or bonds
SCHOQOL MONEY:s - . issued by the school district. (2) The board

‘of education of a school district may not issue
a warrant if there be insufficient money in the
proper fund for the payment of sald warrant &
ynless it can be reasonably anticipated that
there will be sufficient income during that
school year to pay the warrant. (3) It is not
permissible for the county treasurer to pay war-
rants drawn upon the sinking fund and interest
fund from the moneys collected and placed in the
incidental fund.

Honorable Haskell Holman July 1ly, 1954

State Auditor
Jefferson City, ﬁisssuri

Dear Mre Holmane

By letter dated May 2l, 195L, you requested an
officlal apiq}on as followss

"A school district voted and issued bonds
for building purposes as provided by Becw
tion 165 .O&G, 143 HG . , 191{«? .

*The gquestions aret

"1, Is 1t mandatory for the board of
edusation te set a levy for sinking and
interest purposes in the esbimates filed
with the superintendent of schools as

- required under the provisions of Seection
165,077y Re8. Mo., 1949, for the retire-
ment of bonds and interest obligaticns?

"2, In the event the board of education
failed to dedignate a levy for sinking
and interest purposes in the estimate,
but included such levy in the levy for
incidental purposes, is 4t permissible
for the board of education to iszue
warrants drawn gpon the sinking and

. Interest funds without providing a levy
for such purpeosés? In gonnection thersw
with, we wish to call attention to the
fact that sald warrants were paid ocut
of moneys c¢oliscted from the levy for
incidental purposes. _

"3, If it is not permissible for the
board of education to issue warrants



Honorable Haskell Holmeant

dpawn in Such menner, 1s it permissible
for the treasurer of the school district
to.my said warrants from moneys collects
ed for incidental purposes? . =
"j. If noty 1s the tregsurer liable on
his offiecial bond for the payment of said
warrants without having suffieient money

 in the prgper fund from which to pay the

| warreants?t L

" In a subssquent letter you stated that the county
" involved. is a fourth elass ccunt{ not having township
orgenization, and thalb the school distriect ls a come .

solidated district. . You further stated that as of June

30, 1953, theve was an overdraft in excess of §,000,00 "
in the sinking fund, end sn overdraft in excess of §500.00
_ The board of directors of school dlstricts are authe

orized by Section 165,040, RBMo Cunulative Supplement,
1953, to borrow momey to erdct schoolhouses, ete,, and to
issue. bonds for the payment of the money borrowed. -

"1, For the purpose of purchasing sg¢hool-
house sites, erecting schoolhouses, llibrary
buildings and furnishing the same, and bullde .
ing additions to or repairing old buildings,
the board of directors shall be authorized
to borrow money, and issue bonds for the paye
ment thereof, in the manner herein provided,
The question of any such loan shall be de-
¢ided at an annual school meeting or at a
special election to be held for that purpose.
Tod 3 46 W B S o e G J6 N A 3 B N B W %W X H

If two thirds of the votes cast on such propo=-
sition shall be cast for the loan, the board, -
subject to the restrictions of section 165.043;
shall be vested with the power to borrow money,
in the name of the district, to the amount and
for the purpose specified in the notices as -
aforesaid, and to issue the bonds of the dig-
triet in evidenne thersof, . : '

"2, When bonds are voted under this section
for the erection of one or more schoolhouses,
to be ereeted on the same or different sites
in common school districts, such bonds shall
not be negotiated by such board until such
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bonds have been deposited with the county or
tosmship treasurer of the county or township
in which such distriet shall be situated, and
upon the order of such board, and the payment
to the county or township treasurer of the
smount agreed to be received for the same
by such board from the purchasers of such
bands. The county or townshilp treasurer
~ shall countersign such bonds and deliver
- the same to the person or persons named by
guch board of directorsj but no such bonds
shall be sold for such an aemount that the-
. net proceeds, after deducting expenses and
... . ..., commissions from the same, shall be less
than ninetyefive cents on the dollar of the
face value .thereof, and all refunding bonds
issued by such districts, to be exchanged
for outstanding bonds of such distriet, or
foy the purpose of being sold to raise sufm
fleient funds to pay any outstanding bonds
thereof, shall not be exchanged, negotliated
or sold by the board of directors of such
districts except as sbove provided, end
not until the purchase price thereof,- of
the bonds %o be exchsgnged therefor, ghall
be turned over to the county or township
treasurer; and such treasurer shall write
or print the words 'Pald by refunding bonds'
across the face of such bonds so received
in exchange, and sign the same before deliVver
ing such refunding bonds to such board, The
county or township tregsurer and his sureties
shall be responsible, on his official bond,
for all moneys, bonds or secunities received
by him under this section."”

Sechisn 165.050,.Cumulative Supplement, 1953» provides:

"The loan aeuthorized by section 165,040,
shall not be contracted for a longer period
than twenty yesrs, and the entire amcunt of
sald loan shall at no time exoceed, including
the present indebtedness of said district,
in the aggregate ten per cent of the value

- of taxable tangible property therein, as
shown by the last completed assessment for
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state and county purposes, the rate of

* interest te be agreed upon by the parties
but in no case to exceed the highest
legal rate allowed by eontractj when ef-
fected, it shall be the duty of the direc~
tors tQ_prévidajfar]ﬁhe‘aollént;on_cf an -
annyal tex suffislent to pay the interest
on sald indebtedneas es it falls due, and
also to constitute a sinhking fand for the
payment of the principal thereof within
the time sald prineipal shall become due,”

" Boards of directors ave authorized by Section 165,063,
RSMo Oumulative Supplement, 1953, to provide for a tax levy

' for a sinking fund to retire such bomds, .

"Boards of directors are hereby authorized
to make an estimate for the levy of a tex,
 not %o exceed fourw-fifths of one per cent,
upon all the taxable property of the school
district at its assessed valuatlon, sald
tax to be levied and collected in the same
manner w8 other taxes for school purposesy
and the money arising from said tax shall
constitute a sinking fund, and shall be
used only for the redemption of any out=
standing bonds of such distrietj w* & "

Provision for a tax levy to pay interest on such bonds
is made by Section 165,067, RSMo 1949. ‘

"Boards of direetors are hereby authorized

. to make en estimate for the levy of a tax
upon all the taxable property of the school
district at lts asseased valuafilon, said
tax to be levied and collected as other
taxes for school purposes~=-sald tax to be
sufficient in emount to pay the annual

~ interest on all bonds of their respective

' districtsy and to pay for the printing -
or engraving of any bonds that may be 1s-

sued by virtue of this chapter."

Baafds of directors are requiredfby;SeotienV1653077r
R8Mo 1949, to make an estimate of money needed for the en~
suing school year. S B
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Upne beard of directors of saeh school
district shall, on or before the fifteenth
‘day of Mey of eacdh year, forward to the
county superintendent of schools sn estiw
mate of the amount of money to be ralsed
by taxation for the ensulhg school year,
-and the rate reqiired to produce said

- amount, specifying by funds the amount and
rate necessary to sustain the school or -
schools of the district for the time re-

- quired by law or authorized by the gquali-

© fied voters of the district, to meet prin-
‘eipal and interest payments on the bonded
debt of the district, and to pravide such
funds as may have been ordersd by the qualiw
fled voters of the district for other
legitimate district purposes, inecluding - -
the purchase of achool bullding sites, buy-
ing or erecting school bulldings, repalr-
ing end furnishing such bulldings, and pro-

,1v1d1ng foot briégas aeross running shreams.

‘ $aotinn 165.116, TSMo Cumulativa Supplsment, 1953,
creates sertain funds for school moneys s and provides
for the disbursament of suech moneys.

"1, All school moneys received by a school
~distriet shall be dlsbursed-only for the
purposes for which they were levied, colw
lected or received, There are hereby
created the following funds for the ace=
sounting of all school moneys; Teachers!'
fund, incidental fund, free textbook fund,
bullding fund, sinking fund, and interest
fund, Sechool district moneys shall be dis=
bursed only through warrants drawn by order
of the board of education, Each warrant
shall show the lagal identification of the
district by name or by number ag provided
by law; shall specify the emount to be paidj
to whom payment is made; from what fundj
for what purposes.the date of the board order,
and the number of the warrant., BEach warrant
nust be slgned by the president and the secre=
tary or clerk; provided, however, that the
beoard may by resoclution direct that such
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signatures be affixed to such warrants

in faesimile by a mechanical device

adapted to such purpose which has been
approved by the state audltor, gtate
treasurer end state commissioner of
-edusation, or any two of them, sitting

as a board for such purpose, as & deviee
which provides adequate safegusrds egainst
the fraudulent or wrongful lssuance of
warrants., Warrents bearing such facsimile
signatures placed thereon by sueh approved
‘mechanlcal device shall be treated in all
reapects as if they bore the personal
slgnatures of the. presid@nﬁ end the secre«
tary or clerk of the board, No gargggt '
shall be drawn for the payment of any school
m;gpriot iné@btednesa lese thare is suffi="

"aient money in the treaa d in the
proper fuu for the E;ﬂm g"Ia in-

‘(EmphaSis ours.)

"2, The warrants drawn shall be in the
fellowing forma:

Gb dF % 3% 2 4R R 3 A 5 4 % 3 o S

"3, The treasurer shall opsn an account
for each fund specified in this section,
and all moneys received from the state,
county and township funds, end all moneys’
derived from taxation for bteachers'! wages,
and all tuition fees, shall be placed to
the credit of the teachersg' fund, except
as herein provided. Money apportioned

by the state for transportation and money
derived from taxation for -incldental ex-

- penses shall be credited to the incidental
fund, Money apportioned for free textbooks
shall be credited to the free textbook fund.
A1l money derived from taxation or received
from the state for the ersction of school’
buildings, from sale of school sites, school=-
house or school furniture, from insurance,
from sale of bonds, shall be placed to the
credit of the bullding fund. Money derived
from taxation for the retirements of bonds

b
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ghall be craditad to the sinking fund.
"Money derived from texation for the
payment of interest on bonded indebted~
. ness shell be credited to the interest
fund. Receipts from delinguent ‘taxes
“ghall be all@eate& to the several funds
on the same basis as receipts from cur=
rent taxes, exscept that where the previous
yoars' obligations of the distriect would
o affeoted by such distribution, the de-
linquant taxes shall be distributed acw
cording to the tax levies made for the
‘years in which the obligations were ine
curred, 41l refunds received ghall be
placed to the predit of the fund from
which the original expenditures were
made., Money donated te the school dise
trict shall be placed to the oredit of
the fund where it can be expended to nmeet
the purpose for which it was donated and
accepted. Money received from eny other
source whatsoever shsll be placed to the
aredit of the fhna or funds éesignated by
bhe board,

. HNo treasurer shall honor any warrant
unless it be in the proper form, and each

- and every warrant shall be paid from its
appropriate fund, as provided by law. No
partial payment shall be made upon any school
warrant, nor ghsll any interest be pald upon
any such warrant, provided that tultlon shall
be paid from either the teschers' or in-
¢ldental funds if no part of the minimum
guarantee is usped for such purposesj pro=
vided, further, tuition and transportation
¢oste shall be paild from either the teachers!
‘or incidental funds when the school in any
district has been closed on account of tempo=
rary combination or low average daily ate

- tendance, as provided by lawj provided fure

therg, that the board of directors shall have
the power to bransfer from the inecidental

to the building fund such sum as may be
necessary for the ordinary repairs of school
propertys provided,further, that after all
incidental obligations are paid,’ the board
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- of directors shall have the power to
. transfer such portion of the balance
remaining in the incidental fund to the
teachers' fund as may be necessary for
. the btotal payment of all contracted ob=
- .1igetiona to teachsra; provided further,
_.thet in the event of a balance remaining
An the sinking or interest funds, after
~he total outstanding Indebtedness for
whieh said funds were levied is paid,; the
sald board shall have the power to trans-
. fer such unexpended balanees to the build~
_—,ing fund; # % #

T ow 4& . ee ee %% W R ieé

«"6  No eounty, township, or school dism
,Htriat treasurer shall honor any warrant
egainst amy school district that is in
" exeess of the income and revenus of such
gohool distriect for the school yoar bee
 ginning on the first dey of July and ende
.ing on the thirtieth day of June follows
~ings nor shall any portich of the funds
mentioned ‘in this section be epplied in
payment of any teacherds warrant issued
prior to the distribution of sueh fund
1n aecordanee with section 161,040, RSMO."

- The St. Louls Court of Appeals in State ex rel. T
Fredericktown School Diastrict No., 20 vs. Underwood S8ehool
District No, 16 et al., 250 S.W, (24) 843, made this statew
ment concerning the duty of school boards to provide in

- thelr éstimate for g ent of the districtts lawful oblie
gations. 1t¢i 8}4-5; l‘- H )

"There 1s no doubt of the duty of a school
district to pay its lawful debts if it can
4o 80 by a levy within the limits fixed by
lawy and it 1s consequently mandatory that
- 1ts officers shall certify a levy within
such limits sufficient to discharge the
district's obligablions., In other words,
in the performance of their duty the offie
cers of the distriet have no digeretion
which can be rightfully claimed or exercised
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‘within the limits imposed by law upon
-the scope of their autherity, Linn
Consolidated High School Dist., v,
Pointer's Creek Public School Dist.,
356 Mo. T98, 203 S.W, 24 7213 State
ex rel, Hufft v, Knight, Mo. App. 121
S.,W. 24 762, It follows, therefore,
when such a debt has been reduced to
Judgment, that inasmuch as an execu~
- bion may not run agalnst the property
of the distrliet, the only remedy avail-
able to a judgment ereditor to compel
the performance of such duty is to sue
out a wrlt of mandamus in a court of
‘competent jurisdiction requiring the
extenslon of a sufficient levy within
the lawful limits to provide funds
for the necessary purpose. State ex
rel, Hufft v, Knight, supra; State ex
rel. Edwards v. Wilcox, Mo. App., 21
3.,W. 24 930, However, there 1is always
this to be observed««that the sourt
will not compel the performance of an
illegal act, so that the burden will
be upon the relator to show that the
rate which he would have the officers
commanded to certify 1s not for any
reason in excess of theilr authority.
State ex rel, and to Use of Markwell
V. Oolty Mo. App., 199 S.W, 24 123
State ex rel, Hufft v. Knight supra."

We will not go into the manner of, or the prerequi-
sites to, enforcement of such obligation, since we gather
from your letter that you are primarily interested in the
legality of payment of the prineipal, and Iinterest, of
the school bonds from the insidental fund,

In your question No. 2, you ask, "is it permissible
for the board of education to issue warrants drawn upon the
sinking and interest funds without providing a levy for such
purposes? You stated that thers is no money at all in the
8inking fund, and interest fund, and that since né levy has
been made, no income for these funds can be anticipated, :
If so, your question is answered by the last complete sentence -
of paragraph 1 of Section 165,110 (guoted in full above).
That sentence reads as followst T
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"4# # % No warrant shall be drawn for the
payment of any school district indebted-
ness unlegs there is sufficient money in
the treasury and in the proper fund for

the payment of said indebtedness,”

See the enclosed opinlon rendered to Mr., George V.
Parris on September 6, 1938 concerning encumbering anw
tieipated revenue.

By your third qguestion you ask if it 1s permissible
for the treasursr to pay from the incidental fund a war-
rent drawn upon the sinking fund or interest fund. That
question is answered by the flrst sentence of numbered
paragraph L of Section 165.110, supra, That sentence
reads as followst :

"o No treasurer shall honor any warrant
unless it be in the proper form, and esch

and every warrant shell be pald from its
appropriate fund, as provided by law. # # d#,"

. You then ask if the treasurer is lisble on his offilecial
bond for the payment of the warrants without having suffi-
cient money in the proper fund. That question is answered
by the enclosed opinion rendered on January 11, 1935, %o
Honorable Charles A. Lee, :

CONCLUBION

In the premises, therefore, it is the opinion of this
office thatt 1) A board of directors of a school district
is under an obligation te certify a levy within the limits .
of its authority to dlscharge the district's obligations on
bonds issued by the school districty 2) The board may not
issue a warrant if there be Insuffisclient money in the proper
fund for the payment of sald warrant unless it can be reason=
ably anticipated that there will be suffieclient income during
that school year to pay the warrant; 3) It i1s not permissible
for the county treasurer to pay warrants drawn upon the sinking
fund and interest fund from money collected and placed in the
incidental fund,

~10-
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The foregoing oplnion, which I hereby approve, was
prepared by my Assistant, Mr, Paul McGhes,

Very truly yours,

JOHN M. DALTON
Attorney Géneral
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