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School boards do not have discretion ~to 
w~ive the def'ense of' the sta.tu,te of' 
limitations • 

. · .. ' 

Sep·hember 13, 1954 

ll~~t.l))i~· 1l•x •• huon 
P~•• .. o-$l~ At.tie!ur 
.. ,fji" o~•t.r .· .· .... ··•. ··. · . 
. P.<l~l•' ~Ut'l•: .Ht••••t 
Dee lift. . . ,,,.: ~ 

. Tht's 'td.tl at.flm~-1~4$• ~ac&ipt • ti~ ro~r. ,eo•nt request for an 
opi.ni(}n 'o.t thl4' ~tt10Gf Wke~~1n 1-~ aalU 

•Dul':t~ t• ., •• k: ot· x.,..~,, 19$4, a ac~()1 
bf:lnd in .f.i~ ...... or . t'oo.,oo on t~ J~ou~aa.~ 
4~t~4 f~lie>'l. .. ·4-•~t~let ··•f CWl~~, J~ia•~\.1~1, 
j.h Btl~~ .~:OUtltf,t; 'Wltflt· fi~ll&$,~~~'>t~· tll.e .·· 
$tllmolL;,,~«t'4· f~~ ;ea~t~ . ~·. ll,P~ wu: 
4a1u'd ~-f .. ~~~r 1~),. ~n4 bee~e crue ~n Fe~! 
ru;~ l; el.,u;a,. · .. AQe.o~it-na t·oc t:pe ·~ntortriai~on 
Il:la,-ej; ~1\eb~~ was netet' }'rG!iJ~~t•a ttJJ:P*'J• 
ment Uta.t11 tne v~u~k Qt M;~r,··~l•: l.'•S4· I .m . 
advi·a'ed that this bo~d. t~ gen~ltlf!l a,nd wae 
:neve~~+pd:tt;., · · · 

"~he •tllbet-~ of the sO"hQP,a., l>o~ .~ • .·· .. ·~ 
·¥o~14 ~tke Jo~ qpinion ~~r t,:~·.'~lletner .·or ... 

.. · · n~t thff ·S()hool boar4 all~~~ . ~~t this bond 
. ·.· out ot .... #bft. f:'unds ot the ·· · ··><i,l. itetrtot . 
· >··o* whttW~x- tur:. ala~ll.14 .. ·e~':i~~Pl~~~ un&er 

'li4 .':e · ..,.., . .r.;.,.,.~t ..... c().Pi l'* .... J.ta•" .,..~.,., : :;t:<r> ""1fk&w lito)?.Aw 
Ui . Pl.Ujt\lfjf, "' . ~. ~.. ~l;t~Y.1-;l~9 . <1-4 V .. ~. .... . . U.llil, 

they- W'oul<i like tQ .lf;now .if it .1;& dit~e~ttJ.on• 
~'1 1d.th tb• bo$;f4 ~~ th,.; qU:e.a-1on .(}f W'b.ether 
or net · th$J' tlfl1Gn Qb1~a-.t:~~n o't the sc}l.ool 
dlst~1c1l on whio.h. ·tne st"~tite· 'ot :u.mtte.tiona 
hat.'~ run.u · · · 

. . . l ' 

lt appears: the.t any action to colle.ct o,t). tb.& bond in queation 
would be eo-ver•4 by t~e g$neral statute of. limitattona wb.iqh b~s · 
sueh action in ten years after the right of action aecftct.d• Tb;ta 
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is. p~.(11ttd.ed in 3•ct1on $16.110 FtS~o ,19.49• $ee Pullum. v •. Oons~i1• 
:~11«.,~~~9o1 Di_a.tx-~t NQ •. s,. st·o«48J;-~. dounty, 357. Mo. &$8, 211· 

.r·,: . 
. An :ext,ensi"e . search ot .Mi,sso:u:t-1 a~t.nox-S.tles · ~ev•als no Gase . ·~ 

CO\te.t!-lng thi$, questiQn; .. ·:how•ve~t,. ~t·. t\ppiitar$. we'll Et~fbablisbed in 
Misso\U'i )t.al( ,that. pu\l.~te ~:u~s· ~~:t·.$.»-t:~l.fe .~wure. or. tz-ust tund.a 1 
and tJ:u~~ 9!+1oe.ttL bol,d.~ng · ~nd dlsb~"'$l~Er etucij fttnds, act in th• 
capfA.,~ili.•o~·.·;\}·!r;Usl;.e;e$;·· that.Ml~&7 .. ae1;··~s ··tn•pv.el'!J in l;lolding such 
.t'unell' al'J,~ m~y ~it(buf,ti. tb,•' ·onl.:r: .as ' a.uthoJ;'lS.~ed by law.. tJ»Le•a . 
th• ~-w ... ·$peci.t~¢;~l7. · p~,ovides: t.l'u\t .. suo.h pub1ic :fund$ ·.ab.all be d.i•~ .. 
~std ·ti4 the, ~~•t .. P'topose.d•. i~cp.·~p~b,lto o~t~~~a+•' ,do not· have.·<·(;~ 
t. h.$ · p<t'Wt,r .... 'b() BQ . ~i_$b. ·.~J.',f.~ •. S .. Uf:h.1.tu.·· lld;, .. ~.:.:.~·.bps i.ri. S:tg~$, V-, Weathe. rb~'l: '·· ; J44 Mo. ·$48_., 1!9 SW3~ l:%:1 1 D.1Vi$,i.~n.; ~ ot the Suprexne Court of M1$11o!i.< 
sout'i Ja~dl- ·· ' · .· · · ··· · · · · · 

. . . ' . . . 
••'rnCJ .· s t tua t.i.on dit'.f:.<irs · v-.st.lt f~.tOi~ a. Qo;rttr()• 

. v~.~st· b•tween. .private Qf\l.tee.ns. tnv&lvtng ~ha 
:plt'inc1pl•. ~11a1} . one .may ~¢ .. tif~at. ne will. with 

·· · .~~:( .o~~,· ~bl1c 6tf~.c.1~~,.~~· but 1fhe sel'Vante 
·of· ,;ne. pu'Pltc ~ . ~u,blt.c .·. fl?:~cts. aX-e but tr\tst 
funds.~.- : '"'b'"i' ot:f',_Q $..&.1s . P.e~:formiP.g. a .. duty . 
with t,~$p~bt ~her~~.o ate.' :119t C!lea].ing with··. 
thQir: wn. 4l.l ,pei'$on$ •. '$,~ate ottic~ala .eu:ld 
employe$& inclUded;-. f:Uie ()barge~ 'With knowledge 
or .tne:.1aws enacted by the s()veretgn tor the 
pz.otection ot its prope~ty ana are :itequ.tred 
to ·· tak$ due not•1oe the:ceo.t,~ A. ~oa4 d1st1nc~ 
tion e:2t!sts bet'tJeen the ,acts ot a public ot• 
f'tcial and those of an agent of a eit,.zen with .. 
in the app~ent scope of, ·his s.uthoritj-,. Publ1c 
ofti.eials $.Ctl in i'OgQJ."'d to pUblic funds in a 
trust capacity. Their· acts beyond the scope 
of their authority a.ve,. .and are known to be; 
unau:thor1zed" do not bincr. thelt- pttino~p~1; · 
and theix- mis.takes are thelr own a.nd not th.$ 
millrba.kes ot the soiterei~; *· 'lt'. <~l- * * ir -ct- * '"' 
The r$ason£4 underlying t,P.e rule permitting 
r•cov-ery of public moneys'wrortgfully dis.,. 
bursed t() public ottioie.la applies with 
equal three to all citi21Enls• and; with the 
added factors that public funds are trust 
tunds and public officials are public ser• 
va.nts acting in a restricted trust capacity, 
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. .. . . ltnown to all, ~itn re,pe,ot -~--~ public tun4.~, 
· repels the rl\aaons 'l.lrtd$r ·. "!W.cl:t. a vec·o•e~r · 

of payments· made under · &;;;ju;d;$i:lt;t}:t• o.t law is 

,. -. 

: . .. ' ... ; 

denied private ind1v~4utia:al''* * *" 
.· In Qity eif Fay~tt~ v., $1lver:~l;"i9:o·$W _1019, th$ Kansas OUt~ . .... 

Gom-t o~: Appeal$ held_ th.a~· a publ~q -~ttioial who .helttpublic. f\Ul(l·;··, 
was an ihaU.r~t' th~~·OtJ 'blla.t·. he. was su\:t3eot to a Stl'icter aeeoU.ntlt.~; 
bilitj t~ a ba1l.4e or· a ttt~e~et.f(.,lJ,d, .'that. he was l~$ble fo:t' tb.il· :::·~ 
loss ot ":tu~~s e'Ven tb.o\lgh. .such: 'lOA.~·:,.,~OQ~zwed wi thc:ntt his t ~ult and..'.> 
thr~'l.tsh\D.Q·,:rt•s~~~ence on hi• pal'tl;'::.:;~(l,·:t:n Xe.nsas QJ.tr v. Halvono~.,. 
)Sa .. MO.·~ .·a~o, ·177 SWld 49St:·lliv.1a1q.n-~1·(1t· the Miseourj,. .Su.pr•me · Oe>ul't. 
held. t~t .u~ess. bhe. disb~sal of -~bl,:1c tunds 'bJ a publ-ic · ottt.cbl. 
11.ae spee~tJ.oe.lly authori~ted by law,.! auo:h 41sb\U'sal was bey()nd the.>· 
power ot; such public o.f'fiota1 and tine money-s BQ disb\U"sed could be 
l'ecoverfJd. in a s~1t against the pet,-$,bn W'ho received the smnei · 

.·' : ·- . . ,· . . - ;<:<· .•-::' '/: . . . ~ 

Ev'en th.Qugn the person Who ret)etv~Js public. tunas has· 'ren4e):ted ·· 
aerv1c<t o:J? delive,r.ed m,ate:rialt' as :l.l Q.\ttd pro que thelf•tor-; auch. · 
tunds m.e.y be reo<>verea l?Y tthE) stat~ ~~ ita subdivisions ·1r the dis• 
bursal C>f!. suoh . .t:unds was not $pi:lcst:~tl)al~y a.uthoriz,ed · by statute.~ , ." · 
See· El.k:t~ut~S!tcy'~r$ ·ott1ee Eq,Uipmtnt;'! Q•.:•. :v;:;. 'Moiliteau Oounty, · 3g7 MO:\i' 
448, 209 SW!d 127~, .. In t-eacb.lng· tb~$ 'd.&e:~s1ot.!.1:. ll1V1sion 2 ot the 
Missouri Supx-eme Oourt said, l•O:• 10'9 $W2d 1)lt 

.. ·. . . . '· ... ·· ··, . . 

. "Public_· funds are trust .futt<is ·and publi.o 
oft·ioials aot in a trus~i"·<titpacity with 
reapeot thereto, subj&ct, tlo all limitations .. 
ot wb.atever.nature·upf?n t~elr authoritr 1m• 
po.tH~d by the publie. A.l1 p$l'aons are o,huged 
with knOwle<tge of tli~ . ~·"w-. enf)t.ot$d by the 
so~ereign .tor. t,he prot$ct.~<:>n ~f its property 
and are requitted to tak.~('<;tle .&lot ice thereof .. " 

. Thu$ it·· appears th~1t the f\lndi,.J.l'r~he laa~a ot 'the board of 
educati<>n constitute moneys helcl t)t'.l>\lbl1o trust and may be dis• 
bu:rsed by the :board only ·as specif~oally authorize4 by law. In .. 
your question• the board 1$ not au'th:(;;)ril:ed to pay the bonds atte~ ·.· 
·the statute of l1m1tatio~s lut$ run:'~;{·. On· thE; contrary, the law pro~ 
vides tb,a.t after the lapse of ten '1fi'~;s,. th,ese moners e~ot be · 
collected by the bond holder unles:$ t.he • statute ot limitations ~s · 
in some way been tolled.. .: ·. 
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,ln :~~~ ·!1.\)senee of Missouri . oi.Use• on·. this speoU'io problem, 
we. l,.oolt(jq .· 'bh~ · l:e.w ... ot• .o.ther stat•fij,. :Wblle .. 1 t • is generally held 
that t:h4Y~tQt&i that is .!the leg!.~J.~fifU'f.t .. ~cting tot.t the state • ms.y · 
by a. geti$.t-a1 .stii;tute wa1l'Ve the stat".\l1i$s .of ' lillii ta.i/!Qtu~ that h~ve 
dteadJ ~,~~4 ·~t$~n bi 1t$ <)1t1~:4ti'J.st" ~t seems. to· be the g$n&~al .. 
rule tllu\~ · go,ye:rntn'$.tltd :e>tfic!ala· ll),a,~:·. tt()t · the~etlvt!v'Wt.tive such· •·. · .. · 
d&fe:nse'.''f., ~dlnite:btona u~ess · $uea::<~~t~(i~ ~s apeoit1e~Jtllf• authO~ 
rt:~Elt#, bt::·:l:ltB_~'ut(J':t;: :.oorpu; Juris ·s~~mi\ttal._ ·vot'llrrlO· ·S;ll. ptf.ge. ·960• 
Lin111_~_at~_·on_ •. _ .. : qt AcfU.on,: S"ection !4t ·state& th!s ·g-&ne~a.l 1n1le as' ' 
to- JoOWil'\ ·.·.· . · ' · . 

·.,··:·~::,~,;:i~' '·!:·:····~·· .. ;._., .... )··:•.·: '•.' ;.: .. : ···f·~-:.'1::~.:!·.~:<-;:·\ .. ?. .·: '•• .• ;: . 

·- · '· <:· .. :·~xn: tb~- absence ·ot:· st.fi:t~'tf~rt·authorlttesj· · , -· ·· ·· 
,., · ; , b.owtver · ·a gQovetrment al :<#·~tt;·1al ordinarily 
· · . 1~cJia·pAwel.' to ·vat:~$ e1t)iJ~':.geheral_limit-ationt31 

. 9~ thOfHJ. ena~ted. $p&eif1"()~1f: tor the protection 
of the·gov.-~BQ1ental bod7\..Thieh he represents.• 

. . ;. . . : . - . . . . ~. . -- . . .... ~ - ' . . . . . . 

. . · . A j~!Jt · ftimll.. que.sti9n was preaented to t,he Supreme Court or 
Oklabomta;:.in ~he·c·a$e ot·Nordw.u;l V:;~t_i:'.$euool Distt"ict _No. 4J··· or Choctaw 
Oquht'Y1 ,l~l l!~c~·•'• 290~, In tha~ :·~'iu•ei su.1~ was. bro~ght on a bond_ 
af't·~ th~ ·$·'l(a.tu~Ef ot ·:)..im1taticinaf ~a ~U~~· The plaintiff $$Cttred a 
default·. judgment· aild· ~ater the beard.movecr t.o set· a&.1(1e sueh .aeteult 
judgitient ·.on . the ~ound t.l,18.t. it was 11-regularly · 1saued since t ne -. 1 

d•fense ot the stattttiJ Qf lim:tt~tlqna appeared. upon the ta.oe: ot 
plaintitt's petition~ · The ~upreme oourt of Oklahoma 'held that the 
boatta· waa -withonif power to waive. th.tf defense ot the statut$ of limita~ 
tiona j and that.'l cons~quently-• ·the default judgment could be set 
-aside. In reaeh11ll; this oonelu&1on1 the court aa14: 

"A school district is a political subdivision 
or the state~ Its powers·, and those of its 
o:tttce~s. · ue. on+.:v such a.s ar$ spec1.fically 
~anteQ. by ~he q~_p.-st1tu;t~o~ and. statutes; and 
&uob. e.a are r.ea$~nab:Ly or Iiece.ssarily incident 

. to the $p$oif'i(f f¢ant! Out. C.onstitution and 
statutes· have.-.. ~.earefu.l.ly ·r$.stv;ttited the incurring 
of Q.ebt and th.$ expen41t.~e>of:' the public _funds. 
Prior decisions of this c·ou~:t are many and uni., . · 
form to the e:ffeot that ~ ·C.lEiimant to puo:u.o 
tundi!f of a subd.tvision ot :ibb.e ·state must p<>1nt 
to·· a statutory aUthorttt_· 1n support of the Qla!nl• 

.The ultimate> ·obj~ct of pt~intitf•s suit is to 
recover a· part of the ttublic funds of the de• 
fend.ant school distl'iet• · Thos~ funds are by 
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law entru$te<i, to the care of. the dii'ectoJ?s of 
the school. d~str1d.t. undei"'. oai:-etul legal·.restrto~ 

. ti~ns as to cU.spos:t tion 1l~r$~~~ . Tfie · ate.tut& 
grants pe:rxi11ssion· to.·sue: ;~1).8'4.1str1ct,. and ~Jee• 
tion 101 o .• s.19)1, ·1..2 Okl,4:st.~~nn· se~.: 9.$; 

··· res'tricts t'he time in wliiotbs~t may. btll ·braugh'b •· 
· . Nowhe~e in the statute liati:·it,~).)een poi.nted out 

tihat there b.tis. been gi'Ve'n:'·:au~~br!ty to the 41• 
t-eotor :t:>r .O.:f'f.ieeV"$ ot $, $c:.h.ooa, d$-stvict to waive 

· · fW.t p3?.o:V1&1on ot. l.aw1 vntoh: ·wa-.ve:r .W'lll operate. 
d1rect1r ·to ·4htU!'g• the: .:~•t~~o·t e1th$r w1tb debt 
·or liabtl:t'by o~ tl'es.ult iin;:at~e·&ting .1t .or any 
part of its .public funds;~ · 

. "It is general.l,y t~ue tti;t: a prtvate person. may 
voluntarily waive ·e. substantial. :r:ight and ma.y1 
if' he cb.oosos, V.Q1untar11): dispose of his tuncls 
as he desires and at his d1.soretion1 bUt tnat · 
rule !loes. not. apply to ~.··agent u.nle$s he .. has 
been authOl'iz~d so to · d<;)., ~h& author>ity given . 
the 'agents. of the soh.oot 'district is statutory 
and therefore op~n for ·a~l· to ltnow, and :l.n vi•W' 
of th$ well known f'isea.l policy ot ow:t laws, to 

. the. e:rteot · that the municipal . agents may· expend 
such .funds.~ or incur financial liabili t,-, only 
as they are specifically or by reasonable impli..,. 
cation so authorized; we must conclude that·the 
school 41ree.tors nave be~p..d giv:&n no apecifio or 

, implied. authority to aokb.~1t;tedge by waiver• a . 
debt which othe!'w1se the school district is not 
unequivoee.~;I,y bou:qfll by le,w.to·pay. 

''C.Vo hold otherwise than as 1ler:.e~.in41cated would 
result in perm.itting:~oh()old#-rsetoJ:ts at their 
w:tll to pay,. or bring abo'U'ti tn$ payment of cer .. 
tain claims~ and to d$1ly, <rbb$1'$ or e.qual station, 
.:Which would· seem to re.sU:t~' ln tfi.taound publtc · 
policy and wb.ich nowhere ~:ppe~rs to h.e.ve been 
intended fl'om tb.e powers, gr1;l.nted to the direeio 
tors • such. powers might: t·end to indue& fraudi 
c.ollusion and oppress1ont and .. ~esult in addit1on~ 
e.:l. .. ~J~.>.rdens upon taxpayertf titi.thout their· consent 
and in a manner not pro.v!ded for by law•" 
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This eaa··· we.s toll<>llled in the late:r case of Lowden v • St-evens 
·<?ount't ~~ise· Bo8.r4i 3.91 Okl.a. :;>, ~6. Pac.2d, 102.3;. wnere. the. 
·Supttee :.,~·out>t ot · 0klab.oma · hel~ · tnaJ~ . f!. jw~.gm;ent secured against. ·. '·.<·•·· 
• eohooJi::):>()at'd~ .. when ·the claim we:~ ~apil~4 ··by ttl$· statu~e .. o~ l~~·'tX'. 
tattone~iL.was voi'd ainc.H:t th¢ ·school ''Jiqar·d did not nave p:owe'r to .. · · ·· · 
waive :a~J~jt$ ot lilll.itation$i·' arid }t~a.i;·$uch waiver. oou,ld not; b'e ' 
·e.xe·egte.o.··'b1 the achQol. boa.rd·•s ra.~~l:tti:S ~o set up th.~ d•tensfli ·or 
th' ste;fi:~~~ or J.lm:tt~ti<.>na, or by ·;u·p.a · ~opool board • s t'a~lu~El t~ . · ·•·. 
p1efl:d v~·; :t:h;e det'at\dant• s eause· ~~· :a()tio·n; or by tne :i~Choql board'$ 
admit~!~:·the 'cl'a~ Qt pl-.1nttt~~· · · · · . · · · .. ·. ' 
: . ·' ..•. *l!~~;.~~ain~ ·~~~~l,t' \l9n~e~;i~ ~ti~·:~<)~~r of public ofticie.ls to 
wa1te: t~Er·def'ense ot tb.e· statute·o.~Y';t;~;t;ations was .r~aehed by 
the Supreme Court of' Utah in the e~.$6. ·p-r. Spring Canyon Ooal Co. v. 
Indust:rt,$,.+ Co:mmissie)tl of Utah, 58:~~~ 608, 201 Pac. 173, l.c. 178. 
where tb;e: ~ourt. said: ., · 

' ·; "It 3;.s also elementai:*y that, unless pleaded or 
relied · ori.~ the ·statute is. waived.~ No doubt 
a.ny persori whcr b.B.s ''&he right to inte:rpose the 
statute ot lirirl,ta'Vions mat waive stieh right. 
To do that, however, ord.inai•ily at least 1 im .... 
plies that the right to waiye is personal,. and 
that in waiving :t.t the person.doing so acts in 
a personal capacity and in h:Ls. own right .. · In 
this case,· :for example, the company, one ·of the 
plaintiffs, could waive the right to interpose 
the statute of limitations as a defense :U' it 
chose to do so. It could, however, only waive 
the right so far as !t affeot~d its own :rights. 
lrJhether the State Insurance Fund could waive 
the benefit of tna statute of .lirai<tations pre-­
sents a different qUe$tion~ That fund is ad• 
!llinist.ered by the IndustriE'll . Commission as ~: 
public officials, and henoe is administered by 
them ·as trustees and hot ih their own right. 
The question therefore arises, }tlay the statute 
of limite.tions be waived by those officials? It 
manifestly is their duty to administer the fund 
in accordance with law, and so a.s to treat all 
alike .. who 'have· a right to participate in that 
fund. The :p~ople in their sovereign capacity 
have a.n interest in the :;)tate Insurance :F'undjl 
and they are entitled to have the same d·istri• 
buted to th.ose only whO al"e legally entitled 
thereto. ·To permit the Commission, or any 
other person having control of that fund, to 
waive the statute of limitations at 

-6- ' 
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will m~s~, in the long ruJ1,1 result 1n inju,s• 
.. t1oe and ,favoritism,, et11l0e .the .sta,tute can 
···.·be· enfo~ced as aga~rist _A., B•• "~nd c., and 

aa .e.aslly waived· in lavq~ .of~:D·••. E.1 a~d F. 
A person or eorporat-ion'distributing his oz; 
its own money may elect .1i'o waive the be.nefit 
of the statute of limitaitd.ont:f in favor of A• 
while he or it may · insist upon .1 t as against 
B• without abusing any t:-ut:~t o,r d1sreg~r41ng 

· a_.pub.lie duty. A publ,1e 9f~1ei9,l may-1 how~ 
evet' 1 not indulge in aUOh ·" practice without 
abusing -a trust ant~: with,Ol;l;~ ~estowing a ts:V;or 

>on one which he deri.ies to'·'"'IUlothe:r. In our 
judgment 1 where, as here'• 8.< tuhd is to be 
administered and distributed by public of­
ficiaJ.:s1 'it should be adnd.nistered ~d dfs­
tributed strictly in accox-de.nce with law, . 
and to those· only ~ho B.l"e l,egally entitled 
thereto w.ithout favor. to e.:nyon~·- Under such 
circumstances the language ,or tlie Supreme . 
Court of M1s$iss1ppi in the case of. 'rrowbr~dge 
v. Schm:idt. 1 82 Miss. 47.\5, · 34 Southi. 84, is , 
applicable. In reterring to the duty .of .a 
municipal board to interpose the plea of the 
statute of limitations, the court, in the 
course of the opinion, said: 

•It is indisputable that a municipal 
board cannot lawfully give away public 
money.' 

"In the course of the opinion it is .further 
said: 

•It is the plain duty ot acounty or 
municipal board to plead the statute 
of limitations when it can under the 
facts. such boards e.re the people•s 
truatees•' 

n!:r :tt is the duty of muni(.lipal or county 
officers to interpose the defense of the· 
stat-ute ·or limitations where public funds · 
are in question, it oerte.inly is the duty 
of a state official who is entrusted with 

. '' ~',:·. 
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public funds to do likew~ae. It he fails 
;. ·tn doing so. b.e :must· elthe~ di,Sregard .th.~ 

:: statute or limitations e.n~.ire~y.1 and· thus , 
, ignore the law, or he mtif.J.b :p,'fidtiee favor-
. 'itism by entoroing it as ;against one claimant 

'iofhile he waives it in tav'Or·. ·ot another~ It , 
· needs no argument to show· that such a practice 

· . W<;>:Uld. be . int~le:rable ." · 

Thie ·ease .wg.tf approved and f'ollowe~ as ... controlling authority by . 
the :Uta~:.S:Up~f:UD.e Court in the oarut:or Ttaliob. v. Industrial Com• 
misaion·::o.t Utah; 71 Utah. .33, 262 P:ac~ ·2.8.1 •. J:,ikew1se, it is pointed 
out· by ttu~.·.U.tah Sup~eme· Court in O,d,gen v .• Industrial Commission, 92 
Utah 42,31 69 P~c.!d 261, that were a public official to waive the 
defense of the sta.tute ot l:imitations, he would be in violation or 
hid public trust and such action would open the doo.r to .favoritism 
and· t\isc:rim:ination. In this case, ·the· Utal.l Supreme Court again ap­
proved tb.e Sp~ing Canyon Coal Co,. case, qu~ted from and cited supra. 

· .·The, Supreme Oourt or the State of Washi~ton, in the case or 
Nagel: v~: Dep,artment of Labor a}ld In,dust:t'y• 18"9 Wa_sb. 6)1 1 66 Pac.2d 
)18, ;r'$ached the·· same. conclusion ln eonsider;t:ng the .matter of the 
poller of. a p'Q.blic oftleial to·waive the defense of the statute ot 
limitations when it said, l.c. )22: 

"Generally speaking, no officer or agency 
ot: the state has the rigp.t to waive the 
defense of the statute o~ limitations." 

Likewia$·, the Supreme Court of Mis;a,lssippi- in the ease of Trowbridge 
v. Sohmt~t~ 82 Miss. 475, .34 SE sq;,. ~oncl.uded that public off'icial~t; 
in this .·().S,.•e the municipal board of the Oity of Vicksberg; did not'-:·; 
have d1f.9#.;'e~ . .ion to waive the defel'l;~~.p~.the statute of lim1tation$;J.J 
and· tha1,t,:;t;t w·as their duty to plea.~:,~·~U4}i statute whenevet:t they can·•,.; 
under tb,e. t·act$ or tbe pa:rt1cular ~'$~11::~/ 

~ ' . . :'<.~·,.~···-·.~',·-~ 

Whi.l~ a contr:ary view· has be~:i:.reaehed by the Supreme Court . or 
Michigan,; Ui the oase 9f Moden v • S~peril'ltendent · of the Poor of Va~ ,, 
Buren O<)Unt~, l.83 I•1ich• 120; 149 NW 11.()64.; and. by the Court ot CiviJL' 
Appeals .:f!l! Texa;s ·1n the case of Tr:a..yJ+·s (;:,ounty v • Matthews • 23$ sw24 
69lt ancli Frost v• Fowlerton Consolidated School District No. 11, 
111· SW2d 745. •. these decisions were .reached pr1ma:r1ly on the basis 
of matters of' pleading and of preserving points for review by the 
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appellate court.s . and do not represent a considered opinion of the$~ 
courts b.~$e.d upon the public pol.ic~ of their respective states as ·· 
to the legality of a CLeliberate waiver ot' the statute ot limitations 
by a public of.f'icial when tne question or paying out public f'unds 
is pl"esented to him,. P'or this .reason, it- i's b.elieved that these 
cases should·not be-controlling of<the present question since no 
pleading or appellate review is here involved,·and since it appears 
that public policy of ·Missouri, as expressed by our Supreme Court, 
1s. that public funds are trust fund·s and public officials holding -
and disbursing such funds are actH1g in a fiduciary capacity and 
have str~ot J.1ab1l1ty :for such funds. and •. may di.sburs_e them only 
When aut•horized specifically by .stat.ute.·, · 

• ~ • • -·. •• j 

GONCLUSIO\N·· 

It is, the:ret'.ora, the conclusion of this office that the 
school boax>d of the. consolidated district at Qulin, Butl$r Countr, 
Missouri, does not have discret.ion to waive the statute of limite.- · 
tiona and pay an obligation of the ·school district which is presently 
barred by said statute of limitations. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Mr. Fred L. Howard. 

j 
. ~ 

I, 
\o 

Very truly yours, 

John M. Dalton 
Attorney General 


