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~ School boards do not have discretion to

" STATUTE GF LIMITATIONS~ waive the defense of the statute of

limitatlons .

S epﬁ-emb er 13, 195)4-

Thia WIli aakﬂoﬁiaéga reeaiph af your recent request for an
opznien of thiﬁ ‘officey ‘wherein you aski

“During the week of May i?,, 195, & school
banﬁ in the sum.gf $500,00 on th@,&iﬁaﬁliw
opl district at Qulin, Mis

aateé ﬁsy 3 &?3 5’ "beeame due on ?ab,
ruary 1, 1942, According to the information
I have, the bond wes neyer pr nted for paye
. ment until the week of May 17, 1984 I am .
advised that this bond is genuine and was

. mever/paid.

 "Phe members of the sahmﬂ boara

 ‘would 1ike your opinion :wammhsr or
o net the school board sh y thisg bond
K the P %) “distriet
, b 5d %hay should pefuse payment under
. atute of limitetions, In obther words,
,;»bhay would like to know if it 18 diseprebione
" epy with the board on the -queation of whether
or not they payen obligation of the school
ﬁishrich on which the ab ‘te,af iimitatians
hag runq fs“'f ' '

iy appeara.that any a@tien co solleet on the bond in queatian
would be covered by the general etatute of limitations which bars
such action in ten years after the right of eetion accrued. This
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 gi3 prwvided'in Eee%ien 516.1&6 RSM@ 1?&9. See Pullum v. Gens611¢ :
: 1,ﬁiaﬂniet No. 5, Sﬁoﬂdarﬁ Gounﬁy, 357 Mo. 858, 811

*appaara we&l establisheﬁ in-m?
e nature of trust funds,
ing such funds aet in the
as insurers in holding such
may. o . uthorized by law, Unless
“law spécif ly praviﬁea bhaﬁ ‘such public funds shall be dias
burséﬁ in the“mannar prapésed, such publié officials do not have
the power to 8o’ disburse such fund hue in State v, Weatherby
3l Mo, 848, 129 swad 8h7, Eivisieg £ the Supreme Geurb of Mige
sourd 8&&&: , R

gﬁH“Thﬂ aihuatian éiffara “gsﬁly from 8 contros
. versy bstween private ¢ibizens invélving the
‘f“fprinciple that one may do what he will with
© oo piE oWny Fublic officd re but the servants
" of the public. Public f Care but trust
funds,  Public efficiala formirg e duty
with respeet thereto are rot dealing with
‘their own, All persons, State officlels end
employess ineluded, are charged with knowledge
~of ‘the laws enacted by the sovereign for the
proteetien of its property end areée required
to take due notice thersofs A Bpoad distings
tion exists between the acts of a public of=
- ficiml &nd those of an agént of a citizen withe
- in the apparent scope of his authority. Publie
. offieials sct in regard to public funds in a
btrust sapaciby. Their acts beyond the scope
- of their esuthority are, and are known to be,
 unauthorized, do not bind their prineipal,
and their mistakes are thelr own and not the
mistakes of the soverelgn. # 4 & & & ¥ # & &
The ressons underlying the rule permitting
recovery of public moneys wrongfully dise
- bursed to public officials applies with
equal foree to all citizens, and; with the
added factors that public funds are trust
funds and public officials are public sers -
vants ecting in a restricted trust capacity,
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i[knawn to all, with raspeat to public funds,
repels the reasons under which a recovery .
' of payments made under a zé ﬁf low is
?{ denied privahe inéividu& ‘

1niﬁity of Fayeﬁhe Ve Silve{
ppeals held that a pub.

GG,SW 1919 ‘the Kensas Gity o
fricial who held publie fui

ubjeet to a stricter ascount
nd that he was ligble for the
upred without his fault and

wag an insurer thereof'; that he wa
bility than a ballee or a trustes,
loss of funds even though such los A
through ne riegligence on his part in Kansas City v. Halvorson,
352 Mo, 280, ‘177 SWad 495, Division.2 of the Missour Supreme GeuﬁtA
held that unlesa the disbursal of publie funds by a public official
wag spea&fically suthoriged by law, such disbursal was beyond the .
powsér of such public officis) and the moneys so disbursed could be -
receverad in k! 3aiﬁ against the pe“‘an.whg received the semey

1 Ev¢n shmugh the person who raﬁ"&ves public funds has ren&eredﬁ-
gervice or delivered materiels as a quid pro quo therefor, sueh
funds may be recovered by the stabe. or ‘its subdivislons 1if the dis=
bursal of sush funds was not specifically authorized by statutes
See  Elkins=-Swyers 0ffice Equipmer + Moniteau County, 357 M
148, 209 SW24 127, In reaching this decislon, Division 2 of the
Missauri supvema Gourt said, lece 80@ 8We2d 1311 |

: .“Publia funds are brust ‘nds and publie
officials act in a trust ;apaeity with
respect thereto, subject to all limitations .

“of whatever nature upon their suthority ime
posed by the public. All persons are charged
with knowledge of the laws enacted by the
sovereign for the pyatéetien of ite preperty
jand are reqnired to take notloe thereof."

Thua 1% appears that the funﬁ f the hands of the baard of
education constitute moneys held in public trust end may be dis=
bursed by the board only as specifically subhorized by law. In }45
your question, the board is not authorized to0 pay the bonds after.
the statute of limitations has run, . On the contrary, the law pros~
vides that after .the lapse of ten yeara, these moneys cannot be
collected by the bond holdeyr unless ﬁha statute af imitations hasr
in some way been tolled.. e
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Inrthsiabaenne ef Miesou?i eases-en this specific preblem,
the" ' bile 1t is generally held
) ate; ‘that ia the 133&3_, ure . a@king for the state, may-:
enierdl statute waive the staputes of limitations that have
ad A n by its it 8, it seems to be the: genaral
bjthamselves ‘waive guch "
: - pue on 48 specifically authn»
stat ”iﬁarpua Juria S s Volume 53, page 960,
0 “Aoﬁien, Seaﬁian 2lyy ‘states this ganaral rula as *

anthariﬁies.

ial ordinarily L
v general limitations,

11y for the proteotian

.ieh he rapreaentas

‘awevev, a gbvarnmental
- lacks power to walve eiy)
. or thoge enacted speoif
o of hhﬁ governmﬁnkal body

A veﬁy shmilar questian was'”resented to the 8upreme Gaurﬁ of
Oklahoma in thé case of Nordmen v. School District Nos L3’ of Choctaw
Gounty, 121 W84y In the o Bult was brought on e bond
aftaf'khe‘sﬁat & of - 1tm1ﬁat1ens 2 " The plaintiff gécured a"
default  Judgment and ‘later the baar& mmved‘to set aside suech. derault
Jjudgnent oh the ground that it was 1rregu1arly {asiied sinece the :
-&efanae of the statiute of limitatlons appeared upon the facé of :
plaintifrfis pebition. The Supreme Court of Oklahoma held that the
board was without power to waivée the defense of the statubs of limitas
tions, and that, consequently, the default Judgment could be set
aside. In reaehing th&s oonclusien, %hﬁ courd aaid'-

"A school diaﬁriab is a pelitical subdivislon
of the state, Its powers, and those of its
officers, are only such as are specifically
granted by the Q@nstitutian and statutes; and
such as are reagonably or negessarily ineident
 to the gpecific grant. Oup Gonstitution and .
- ptabubes haver.carefully restricted bhe: incurring
of debt 'and ths expendity ‘of' the publie funds.
Priopr decisions of this eourt ave many and unis -
form o the effeet that a elaimant to public
funds of a subdivision of ‘the state must peint
to s stetutory authorit n’ ‘support of the elaim.
Thé ultimate object of plaintiffts sult is to
recover a part of the publie funds of the de=~
fendant school distriety Thnse funds are by
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~law entrusted to the. oare of bhe directora of ,
~the sohool distridt under careful legal restrice
¢ .tions as to disposition thsrﬁ“ + - The statute
. .grants permiasion to sue ‘the distriet, and sece
- tion 101 tSwl@Bl’ 13 @kﬂ,st nne 86¢.. 95
o pestricts the time in whi t may. be-brought¢
. Nowhere in the statute Hasg een pointed out.
- thet there has been given suthority to the di-
o peetor or officers of a school district to waive .
o -gny provision of law, which walver will operate = . - .
- ddpectly 4o charge ﬁha'éi ﬁr&s% either with éebh‘ SR
Soop liability or result eating 1t of any ¥ :
- part of its publie fund

o"Is is ganerally true that & privaﬁa parson.may
voluntarily waivé o substantial right and may,
. 4f he chooges, vbluntarily dispose of hig funds
‘a8 he desires and at his discretion, bub that -
rule does not apply to en ggent unleas he has
been suthorized go to dg. The authority given
the agents of the schgel ‘district is statutory
~ and therefore open Zor all to know, and in view
" of the well known fiscal’ peliey of our lews, to.
. the effect that the wunieipel agents may expend
such funds, or incur financial liabllity, only
as they are specifically or by reasonable implie
cation 8o authorized, we rindgt conclude that the
school directors have been givsu no specifie or
‘implied authority to aaknaw edge by walver; a
debt which otherwise the Bsechool district is nob
unequivecally bound by 1aw to pay.

"To- hold otherwise than aa ‘here: indicaﬁed,would
result in permitting school directors at their
will to pay; or bring about the payment of cers
tein claims; and bto deny others of equal staticn,
which would seem to resull’ ln wusound public
. poélicy and which nowhere appears to have been

_ intenéed from the powers. granted to the direcs

tora. SBuch powers might tend to induse fraud;
collusion and oppression; and cesult in additions
‘al burdens upon htaxpayeérs without their: aonssnt
and in a manner not provided for by law."

G
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was followed in the later case of Lowden vi Stevens
ise Board, 191 Okla, 5, 126 Pac.2d, 1023, where the .
ourt of ‘Oklahoma held t 8 Judgment secured against
yoard, when the clailm wWas barred by the statute of limi
was vold gince the sehool board did not have power to
ute of limitatlons, and % -such walver could not be"
5y the gehool boardta fa %o set up the defense of
of ‘1imitations, or by ‘school board's failure to .
ke’ deregggnt'a eause of _ticn, or by the seheol baard!sa

: érfof*publie;6friéialé‘tot
itations was reached by
1 Spring Canyon Coal Co. Vs
608 201 Pac. 173’ 1.00 178,

amsﬁreaulﬁ?eonaerning £
defense of the atatuﬁe

. éourt said*

NIt s also elementary that, unless pleaded or

relied on, the statute is walved, No doubt

- any person who has the right t0 interpose the

“statute of limitatlions may walve such right.

To do that, howeveér, ordinarily at least, ime
plies that the pright to walve ias personal, and
that in waiving it the person doing so6 acts 'in
a personal capsclity and in his own right. In
this cese, for example, the company, one of the
plaintiffs, dould waive the right to interpose
the stabute of limltations as a defense if it
chose to do 8o, 1t could, however, only waive
the right so far as 1t affected its own rights.
Whether the State Ihsurance Fund could walve
the benefit of the statute of limitations pre-
sents a different question., That fund is ad«
ministered by the Industriel Comnission as -

- public officials, and hence is administered by

-~ them as trustees and not in their own right.

- The question therefore arlses, May the statute
of limitations be waived by those officials? It
manifestly is their duty to administer the fund
in gecordance with law, and so as to treat all
alike who have a right to participate in that
fund. The people in their sovereign capacity
have an lnterest in the State Insurance Fund,
and they are entitled to have the same distri-
buted to théose only who are legally entitled
thereto, To permlt the Commission, or any
other person having control of that fund, to
waive the statute of limitations at
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_ will must, in the long run, result in injuse
" %lce and favoritism, singe the stabtute can
. be enforced as against A., B., and C., and
4 as easily wailved in favor of De, E., ond F.
- A person or corporstion distributing hie op
- its own money may elect to walve the beneflt
. of the statute of limitations In favor of A,
- while hé or it may 1nsist upon it as against
By without abusing any trust or disregarding
 a public duty. A public officlal may, how=
. ever, not indulge in such a practice without
.- abusing a trust and without bestowing a favor
- on one which he denies t¢ another. .In our.
judgment, where, as here, & fund is to be
administered and distributed by public of-
fileials, it should be administered and dis-
tributed strictly in aeccordance with law,
and to those only who are legally entitled
thereto without favor to anyone., Under such
“eircumstances the language of tlie Supreme .
Court of Miasissippi 1n the case of Trowbridge
v, Schmidt, 82 Miss. 475, 3l Souths 8h, is .
applicable. In referring to the duty of a
municipal board to interpose the plea of the
statute of limitations, the court, in the
course of the opinion, said:

tIt is indisputable that a municipal
board cennot lawfully give eway publiec
moneys ' -

"In the course of the opinion it is further
sald: _

tIt is the plain duty of a county or
‘municipal board to plead the statute
of limitetions when it can under the
facts: BSuch boards are the people's
trustees.! ‘ :

“If it is the duty of munieipsl or county.
officers to interpose the defense of the

stetute of limitations where public funds
sre in question, it certainly is the duty
of a state official who is entrusted with
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’ffpublic funds to do likewise. If he fails

in doing so he must either disregard the

" statute of limitations entirély, and thus

" ignore the law, or he must predtice favors

~itism by enforcing 1t as ageinst one ¢laimant

" While he waives it in favor of ancther, It .

. needs no argument to show ‘that auch a practias
"*,weuld be intolerable.”

This cuage wed approvad and followed-aa controlling authority by

the Utah Supreme Court in the case of Tgslich v. Industrisl Com=
mission of Utah, 71 Uteh 33, 262 Pacy 281, Iikewise, it is pointed
out by the Utah Supreme Court in Gdgen v, Industrial Commission, 92
Utah |23, 69 Pac.2d 261, that were a public official to waive the
defense of the statute of limitations, he would be in violation of
his public trust and such action would open the door to favoritism
and diseriminaetion. In this casé, the Utah Supreme Court again apw
proved tha Spring Canyon Ceal Cos case, quoted fram and cited supra.

The Supveme Oourt of the State of Waahington, in the case of
Nagel v Department of Labor and Industry, 189 Wash., 631, 66 Pac.2d
318, raached the same conclusion in considering the matter of the
pewer ‘of 8 public official to walve the defense of the statute of
1&m1ﬁationa uhan it seid, l.cc 3223

| “Generally speaking, no ‘officer or agency
of the state has the right to waive tha
defense of the statute of limitations."

Likewiae; the Supreme Court of Misvlssippi, in the case of Trowbriége
v. Schmidt, 82 Miss. 475, 34 8E 8li; concluded that public officials
.eas8e thﬁ municipal board cf hhﬁ City of Vickaberg, did ne%

Michigan in the case of Moden v Suparintenﬁent of the Poor or Vaqhq
Buren County, lBB Mich. 120, 149 NW 1064, and by the Court of Civil
Appeals of Texas in the case of Travis County vi Matthews, 235 SW24
691; and Frost v Fowlerton Consolidated School District No. 11,
111 swW2d 7h5, these decisions were reached primarily on the basis

of matters of pleading and of preserving points for review by the
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appellate courts and do not represent a considered opinion of thesge
courts based upon the public policy of thelir respective states ag
to the legality of a deliberate waiver of the atatube of limitations
by s public officlal when the question of paying out publie funds
is presented to him, For this reason, it is believed that these
cases should not be controlling of ‘the present guestion slnece no -
pleading or appellate review is here involved, and since 1t appears
that public_peliey4of'Misaouri,,as.Expressed,by our Supreme Court,
ie that public funds are trust funds and publle officials holding
and disbursing such funds are acting in a fiduclary capacity and
have strioct 1iabllity for such funds and may disburse them only
when euthorized speciflcally by statutes . RS .

CONCLUSION -

It is, therefore, the conclusion of this office that the s
school board of the consolidated district at Qulin, Butler. County, -
Missouri, does not have discretion to walve the statute of limlta-:
tions and pay an obligation of the school district which is pregently
barred by sald statute of limitations. :

. The foregoing opinion, whieh I hereby approve, was prepared
by my Assistant, Mr. Fred L. Howard.

Very truly yours,

John M. Dalton
Attorney General

FlLitam



