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ITINERANT VENDORSt: An itinerant vendor within thé meanlng cf

AUCTIONEERS: - . Section 150.380 et seq. who is selling his
o - wares at public auction and is actually
S ‘erying the sale must be licensed both as
an itinerant vendor and as a public
auctionesr,

May 20, 1954

| iting At
: unty Gourt
Goiumh&a* H&e&enri

 Dear sirz

- By 3.etm dated May m, 195k mau mqmszed an official
‘apsaioa as fal&eﬁa: o
“Reasatl » sema &ndividnais anﬂ aﬁm@aaéeag
both resldents of Missourl and none~residents,
have been conducting public auetions about
this county, whereby they propose to sell
new but second class or rejected merchandise
such &8 vacuum cleaners, lamps, irons, sporting
goods and other items too numerous to mention.
It is the practiece to advertise such sales '
with the . name of a loosl aucticneer, This
suctionser then orles the sale, which may be
egndueﬂeﬁ et & local sales barn or similar
place.

The. 10«&1 retall merghants are complaining
‘because the ebove mentioned business 4s not
taxable looally end they feel it is thenﬁ-

;@re unfair competition.

~#-tound 4% to be an Illinols corporation whic
had been duly licensed under the Itinerate
Vendors Section under the statutes 150,380 to
150.460, I belleve the sales tax is still
applicable under this seotion. I find, how=~
ever, that the local suctioneer, over who's

"In checking one suah a&les organization I nﬁm&/r_y
h




Honoreble Philip A. Grimes

“that the auvctioneers b

name the sale was advertlsed, does not
have a public aucticneer's llcense as
provided in chapter 343 of the sbatutes.
I find further that none of the servants,
agents or employees of the Illinols
corperation who incidently assisted the
local auctioneer in crying the sale, were
go licensed as public auctioneers,

"iy question is, sssuming phat all the
provisions of the itinerald’ vendors statutes
have been complied with, is it necessary

_ g licensed under .
chapter 3437 This qdestion covers both
auctioneers, the local auetioneer who
eries the sele for a percentage and the
company auctioneer who cries 1t as a part
of his employment." '

All statutes ecited herein are RSMo 1949,

"Iinerant vendor" is defined by Section 150,380 as

followss

"1, The words 'itinerant vendor,' for
the purposses of sestions 150,380 to
150,160, shall mean and include all per~
gons, both prinecipal and agents, who en--
gage in, or conduct, in thils state, ‘
¢ither in one loeality or in traveling
from place to place, a tewporary or
transient business of selling goods,
wares and merchandise with the intention
of continuing in such business in any one
place for a period of not more than one
hundred and twenty days, and who, for the
purpose of carrying on such business,
hire, lease or oceeupy, elther in whole

or in part, a room, building, or other
structure, for the exhibition and sale

of such goods, wares and merchandlse,

"2, The provisions of sections 150.380

to 150,460 shall not & ply to sales made

to dealers by commercial travelers or
selling agents in the usual course of busi-
ness, nor to bona fide sales of goods,

-2



Honorable Philip A, Grinmes

wares and merchandise by sample for
future delivery, nor to hawkers on

the streets or peddlers from vehilcles,
nor to any sale of goods, wares or
merchandise on the grounds of any agri-
sultural soclety during the continuance
of any annual fair held by such gociety."

An itinerant vender is required by Section 150,390 to
be licensed,

"1, An itinerant vendor, whether
prineipal or agent, before beginning
business, shall take out state and

locel licsnses in the manner herein

set forth, but the right of a municipal
corporation to pass such additional
ordinances relative to ltinerant vendors,
as may be permissible under the general
law, or under its charter, shall not be
affﬁ@tedﬁ o ’

"2, Every itinersnt vendor desiring to’
do business in this state shall deposlt
with the state collector of revenue the
gum of five hundred dollars as a speclal
deposit, and thereafter, upon application.
in proper form, and the paymnent of a
further sum of twenty-five dollars, as

a state license fee, such state collector
of revenue shall issue to him an itinerant
vendor's license, authoriging him to do
business in this state, in conformlty
with thé provisions of sections 150,380
to 150,460, for one year from the date
thereol," '

LU

The deposit required by the above Section is made
subject to claims presented against 1t by Section 150440,

"Fach deposit so made with the state
collsctor of revenue, shall be subject
to attachment and execution on behalfl
of creditors, whose claims arise in
conneetion with business done in this

“3=



Honorable Philip A, Grimes

stats, and to ths payment of fines and
penalties lncurred by the licensse,
through viclation of sections 150,380
to 150,460, Olaims under civil proces:z
shall be enforced agalnst the state
¢ollector of revenue as garnishee, or

- trustee by sotion in the usual form,

and elailms for satisfaction of fines and
penalties shall be enforced by the prose~
cuting abtorney seérving notlce of pendency
of action and judgment when obtained upon
the state collector of revenus, Claims
upon e#eh deposit shall be sabisfled
sfter judgment, in the order in which
notice of the claim is received by the
state collector of revenue, until such
claims are satisfied, or the deposit ex-
hgugted; but notlices filed alfter the

- empivation of such sixty dayst limit
-ghall not be valld., 4 deposit shall

not be paid by the state collector of
revenue to licensees as long as there

are outstanding claims or notices of
claims against 1%, unless there is
unreasonable delay in enforeing them,"

An itinerant vendor is regquired by Section 150,420 to
- make certain statements in some instances before he is allowed
to sell certain types of geads,

"An itinerant vendor shall not advertise,
represent or hold forth a sale of goods,
wares or merchandise as an insurance,
bankrupt, insolvent, assignee, trustee,
. eéstate, eéxecubtor, administrator, receiver,

N wholegale, manufacturers! wholesale, or
elosing out pale, or as a sale of any
goods damaged by smoke, fire, water, or
otherwise, unless before so doing he
shall state, under oath, to the stabe
collector of revenue, either in the
original application for a state license,
or under a supplementary application
gubsequently filed and copied on the
lleenss, all the facts relating to the

o
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Phillip A. Grimes

reasons and character of such special

sale so advertlsed, held forth, or
represented, including a sbtatement of
the names of the persons from whom the
said goods, wares or merchandise were
obtained, the date of delivery of the
seme to the persons applying for the.
license, the place from which saild goods,
wares and merchandise were last taken,
and all details neceasary to exactly
locate and fully identify all goods,
wares and merchandise to be sold,"

The above statutes indicate that thd Legislature in
enacting them had in mind the protection of the publie from
persons who because of thelr itinerant character are in a
position to defraud the public and leave the - locality before
sueh fraud is discovered or action can be taken thereon.

Auctioneers are required by Section 343,010 to be

licensed,

"No person shall exercise the trads or
business of a public suctionser by sell-
ing any goods or other property sub ject
o duty under this aha@ﬁarf or real
estate, without a license.” :

A license fee is imposed by Section 343.080.

"There shall be levied upon every license,
to be paid to the collector before the
delivery thereof, as follows:

"(1) On each license for ten days, ten
dollars;

"(2) On each license for oneé month,
twenty~five dollars;

"(3) On each license for three months,
fifty dollars;

"(L) On each license for six months,
geventy~-five dollars,”

S
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- There ié imposed upon sales at auctlions a duty pay~
able to the state. That duty is imposed by Section 343,130,

"Phere shall be levied and paid upon
the procseds of the pales of all
property at anction, except as herein
- excepted, a duty top the state on the
“proceeds of all sales of personal
property, except corporation stocks,
otie and a half per cent."

The exceptlons referyed to are made by Section 343,160:

"Sales of property at auction shall
be free of duty in the following cases!:

"{(1) When directed by any statute of
this state or of the United States}

"(2) In executing any order, judgment
or decree of any court or magistrate

of this state or auy court of the United
8tates, in case of bankruptey or in-
solvency, pursuant to any law of this
state or of the United Btates;

"{(3) When sold by any trustes in con-
formity to a deed of trust to secure
the payment of debts;

"(l,) Property of deceased persons sold
gy’autheriﬁy of executors or administra~-
1ok o HI ' -

"(Z) Boats, vessels, rafts, lumber and
other property wrecked, stranded or
found adrift in any of the waters of or

ad joining this state}

"(6) Live stock, agricultural produc-
tions, farming utensils and household
and kitchen furniture sold in the county
of the owner's residence;

"(7) Land or leasehold interest therein;

"(8) Each licensed merchant shall have
the privilege of selling off, at auction,
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abt the end of every twelve months

after the commencement of his business,

any refused stock of goods which he

may have had on hand for six montha
preceding, without obtalning an auctioneer's
license for that purpose,”

bond Auetioneers are required by Section 343,110 to give a
ond, ‘ o

"Before any license shall be granted,

the applicant shall give bond to the
state of Missouri in e sum not execeeding
three thousand dollars nor less than

five hundred dollaras, with one or more
sufficlent sureties, residents of the
county, the amount of the bond and the
sufficlency of the security to be deter~
mined by the eellector, with econdition
that he will on the first Mondays of
February, May, August and November in
each year, whlle he shall cmtbtinue the
business of auctioneer; render to the
clerk of the county court a true and
partieular account, in writing of the
aggregate amount in money of all property
sub jeet to duty by this law, sold by him
at auetion, or sold at his auction store
or rooms at private sale, that is to say:
First,from the date of the bond until
such of the aforesaid days as shall ensuse
next thereafter, and thenceforth from. the
day to which any aceount shall last have
been rendered, until such of the said days
as shall next thereafter ensue, and 5o on
in succession, from one of the said days
to another so long as he shall eontinue
to exercise the calling of an auctioneer;
and alsd, shall pay all such sums of money
as shall be due to fthe state upon such
sales to the collector of the proper
county; and the bond shall be filed in
the office of the clerk of the county
eourt:”
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Auctionesrs are required by Section 343.170 to pay
to the collectors of the proper counties the duties imposed
by Section 343,130 and are required by Section 343.180 to
render under oath to the Clerk of the County Court of the
respective county in which they transact business, an ascount
of the sales made by them subject te duty under this chapter,

!

It is apparent from the above statutes that the purpose
of licensing auctioneers is not the protection of the buying
or selling public from unscrupulous or incompetent auctioneers,
gince there are no professional requirements except payment
of the license fee, Instead, the purpose of the c¢hapter is to
impose a duby upon ssles made at auctlons, and the auctioneers
are required to be licensed and to post bond to insure that
the duty owing to the state will be paid,

Thus, the purpose of Section 150,380 et, beq. and the
purpose of Chepter 343 are entirely unrelated, We can dis-
cover no reason why the licenses required thereunder are
exclusive of each other, If a person is both an itinerant
vendor and engaging in auctionseriig, he should be required
to be licensed for both purposes,

You mention that some non-residents may have been acting
as auctionesers, Your attention 1s invited to Seetion 343,100
which makes the following resldence requirement for publie
auctioneers, . '
"No person shall be permitted to sell property
at auction of any kind unless he shall have
resided in this state six months next pre-
ceding the time of making applicetion for
license,"

inclosed is a previous opinion of this office rendered

on December 22, 1933, to Honorable N, R. Aldrieh, concerning
the licensing of non~resldent auctioneers,

CONCLUSION

It is, therefore, the opinion of this office that an
itinerant vendor within the meaning of Sections 150.380 et
seq., RBSMo 1949, who is selling goods at public asuction,

0.8-




Honorable Philip A. Grimes

subject to duty under Chapter 343, RSMo 1949, end is actually
crying the sale, must be licensed both as an itinerant vendor
end as a public suctionser,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Mr, Paul HMeGhee,

Very truly yours,

JOHN M, DALTON
Attorney General

Enclosure - 12-22-33 to N. R. Aldrich
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