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a preliminary hearing on a feleny
charge.

FILED

April 19, 1954

Honerable

Dougles W. Greenes

Prosscuting Attorney
- Greene Gounty
~ Springfield, Hissours

baarfsirf

Your.

lowss

recent request for an éffiaial opinion reads as fole-

"The ettorneys of this county have become very
vexed at the interpretaticen of the Rules of

Criminal Procedure as interpreted by the Judges
of our Magistrate Courts here, relative td the
eppointment of attorneys for indigent eriminal

defendants.

"Our Megistrates take the pesition that attors
neys are to be appointed by the Megistrate Judge at
the time that the defendant's bond is set and prior
to the preliminary hesring, The lawyers contend
that this pleces a double burden on them in havs
ing to go through a preliminary as well as & cive

cult court trial, and that it also makes 1t naces~

sary for them to be called on to act as counsel
nuch more frequently than would normally be the
practice, : = .

"Supreme Court Rule 29,01 states; in part, that if
any person charged with the commission of a felony
appears upon arraignment without counsel, it shall
be the duty eof the court to advise him of his
right to counsel and to eppoint counsel for him,
1f he is unable to employ counsel. Rule 25,04
states that arraignment shall be condueted in
Qgen court end shall consist of reading the in-
dictment or information to the defendant or stat-
ing to him the substance of the charge, and call~-
ing on him to plead thereto, 4s a Magistrate can-
not, under any circumstences, accept a plsa to a
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felony charge, it would seem to me that Rule
269,01 mesns that 1t shall be the duty of the
Circuit Court, after the defendant ls bound
over, to appoint counsel for indigent defend-
ants,

T believe that my interpretation of these

rules is correct, since sub=section (b) of

Rule 29.0) indicates that where the defend-
~ant in a felony case appears at arraigmment

without counsel, a court reporter should re-

cord all proceedings, and. there are no court
" reporters in Magistrate Court."

. Supreme Court Rule 29,01 séts forth the time when, in a
 erimindl proceeding, and thé circumstences under which, the.
‘court will eppoint an attorney to represent a person accusged
of erime. :That rule reads: e '

"(a) In every oriminal prosecution in any
court of this 8tate, the accused shall have

~ the right to appear and defend the same in.
person and by counsel. If any person charged
with the'commission of a felony appears upon
arraigmént without counsel, it shall be the
duty of the court to advise him of hils right
to counsel,; and of the wlllingness of the court
to appoint counsel Ho represent him if he is
unable to employ counsels If the defendant so
requests, and if it appears that the defendant
is unable to employ counsel, it shall be the -
duty of the court to appoint counsel to repre-
gent himi If, after being informed as to his
rights, the defendant indicates his desire to
proceed without the beneflt of counsel, and the
court flnds that he has intelligently waived his
right to have counsel; the court shall have no
duty to appoint eounsel unless it appears to the
court thait, because of the gravity of the of-
fenge charged and other circumstances affect-
ing the defendant, the failure to appoint counw
sel may result in injustice to the defendant.
Counsel so appointed shall be allowed & reason-
able time in whlch to prepare the defense., They
shall serve without compensation unleas counsel
go appointed shall be associated wlth a Publie
Defender Bureau or Committee which employs or

=
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retains lawyers whose services are available,
“without charge, to indigent persons accused of the
commission of a erime, or unless provisions are

- made by public authority to compensate counsel.

"(b) In every case where the defendant in a fel-
ony .case appears upen arraignment wlthout counssl,
. .the reporter of the court shall record accurately
- &ll proceedings taken by the court under the pro=-
" . Visions of this Rule, and, in the event counsel
is not appointed by the court, the court reporter
shall prepare a transeript of such proceedings,
- shall certify to the correctness thereof, and susch
~transeript shall be filed wlth the other papers in
. the case, but the fallure of the court reporter to
ecomply with the provisions hereof shall not be in-
dicative that the court has 'failed to observe the
requirements of this Rule,"

. It will be noted that the court is not required to appoint
.an attorney, until the defendant iz "arraigned", "Arraigrment"
is thusydefined in Supreme Court Rule 25,04, which readse':;

"Arraignment shall be conducted in open court
and shall consist of reading the indictment or
information to the defendant or stating to him
the substance of the charge and c¢alling on him
to glead thereto. A defendant may plead not
guilty or guiltys The court may refuse to ace
cept a plea of gullty, and shell not accept the

- piea without first determining that the plea is
made voluntarily with understanding of the na-
ture of the charge. If a defendant refuses to
plead or pleads equivocally, or if the court rew.
fuses to accept a plea of gullty, of if a defend-
ant corporation fails to asppear, the court shall
enter a plea of not guilty. If a defendant is
tried as if he had been arraigned and entered
8 plea of not guilty, the failure of the record
to show arralignment, and the entry of such plea
shall not conatitute reversible error."

It seems clear that "arraignment" is hot thé appearance be-
fore a magistrate for a preliminary examination, but the ap=~
pearance after the defendant is bound over before the circuit
court,
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: It will be noted by Suprems Court Rule 25 Ol., supre, that
Marraignment" consists, first, of reading the indictment or in-
ggormation to the defandant. . :

- Bupreme Court Rule 23, 02 states that "nn information eharg-

ihg the commission of a felanylshall be filed against a ‘person
unless the-accused shall first have been afforded bhe righx of a
_preliminary examination befere a magistrate.% #* %"; :

A1) of the abcve wauld ssam to clearly indicate that there

-was no obligation on the part of s magistrate to appoint an ate
torney for an indigent defendant at a preliminary hearing. In
‘this regard the Missouri 8Supreme Court, in the oase of Skiba v,

Kaiaer, 176 3.4, (2) 373, at leew 374, stated:

e “Petitionar Pirst 00ntenda ﬁhab the Judgment
~and sentence of the trlal court is illegal

bgcause he was not furnished en attorney at

‘his preliminary hearin§; -We have recently
© ruled adversely to petiti

oner's. contention

in the case of Lambus v. Kaiger, Mo, Sup.,

176 S.h‘. 24 l{.?’.’., h.()"f. In that ¢ca8e, we Said, :
*1t has long been established by our dsecisions

- that a preliminary examination may be waived and

is now so provided by statute. If the accused

pleads and goes to trial without calling the

court's attention to the State's failure to ac~

oord him such examination, he is held te walve

it.t The record shows that the petitioner, by
affirmative action, waived the preliminary ex-
amination. If he had had counsel at that time,

the magistrate would have been required to send

for him if requested. {SesiBection 3867, R.S.M0.1939,
Mo.R.8.4.) but there is no’génstitutional provision,
statute, or decision in this State requiring the jus-
tice to appoint counsel for prisoner at a preliminary

- examination."

In the case of Sﬁate Ve &raves, 182 8.W.(2) hé, &t l.c. 51

et sed., the court stated:

"The justice of the peace testified he did read
the compleint to the appellant, and that appellant
said he knew what a preliminary hearing was, and
had had one before. He sald it meant he would be
takenito the circult court and furnished with a
lawyer; and if he didn't have any money to pay

- for it the court would pay for it. The justice

further teatifled appellant was told he could have
an atbtorney then and there if he wanted one., The

wy-
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prosecuting attorney testified he handed the
complaint to the sppellant at the hearing and
gsigned it in his presence; that the justice
read 1t to himj gnd that the conversation with
sppellant occurred substantielly as testifled
to by the justice of the pesce.

"The only authority cited by appellant on this
point is Sutorius v. Mayor, Div. 1, 350 Mos 1235,
170 s.W. 24 387, 398 (ZK), 171 8.W.24 69, whioch,
nounices the principle that a waiver is the vol=-
 untigry relinguishment of & known existing legal
right, In other words his contention is based on
the theory that he did not know his rights. We
thihk the trid court's ruling can and should be
pugtained on the ground that the evid ence shows
applelleant did kmow his rights end what he was
~doing. But 1t is further to be remembered that
8 ﬁreliminary hesring under Sects. 3857, 3873,
does not put the accused on trial for the commis -
sidn of the offense charged; but merely inquires
whether there is probable cause for believing &
felony has been committed and that the accused.
is jguilty thereof - this for the purpose of binde
{ng him over for trial or committing him bcigaﬁl
in event he fails to give sufficient bail, if .
the required facts are found and the offense is
bailable. In other words, the statutes are mere-
1y in aid of the arrest and detention of the ap~
cused, hot of his conviction., This court en banc
has recently held that our Constitutien and state
utes do not require the justice of the peace to
- appoint counsel for the accused at such hearings.
Skiba v. Kaiser, Mo. Sup., 178 S.W.2d 373, 374 (2).
This assignment is overruled." .

CONCLUSION,

It is the opinion of this department that there is no obliga«
tion upon the part of a magistrate to appoint an attorney on bhe-
half of an indigent defendant for a preliminary hearing on a
felony charge. "
. The foregoing opinion, which I hereby approve, was prepared
by my Assistent, Mr. Hugh P. Williamson, '

Very trﬁly yours,

HPW/1d JOHN M. DALTON
: Attorney General




