INSURANCE: See. 379.3;6 RSMo 1949 prohibiting rebating is
BROKERS: . '

L1 1ce’ » d under
applicable to insurance brokers license .
Sgg. 375.270 RSMo 1949, and penalty provisiloens
of Sec. 379.410 RSMo 1949 are applicable.

December 31, 195

’Honbﬁahla,ﬁgwgrd W, Garnholg

Froseeuting Atterney
8%, Louis County
Clayton, Migsourl

Dear Mr. Garnhalaz

This formal opinion is in reply to your original request
which posed the two following questions: - ‘
{8) "Do Sections 379:350 and 379.410
Migsouri Revised Statutes (1949) operate
(not a corporation),. du losnped purgusnt
to Bection 375.270 Hissouri Revised Statutes

ommisslons with

(1949), from sharing his commi, _
theweusﬁamar.whgv_,§32¢ ,a56ﬂts~&nﬁ-fBP~
whom he eb%&insfiaanraﬁcé?q A

(b} "Does an individual insurancs broker
(not a corporation) so aecting fall within
the purview of the penalty provisions of

Seetlon 379.410 Missouri Revised $tatubes
(1949)2" . S , ‘ T

Subsequent to the date of your original reqﬁest for this opinion
you submitted additional faects bearing on your faot situation,
and we quote such facte as found in your letter of October 15,

1954

"In reply to your letter of Oetobsr 7, 195,
requesting further information in order to
enable you to fully reply to my inquiry of
S8eptember 28, 195}, the following facts are
put forth for your consideration,
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"Phe insurance broker operates under an

oral contract whereby his customer states

to him that he 1s wllling to pay a certain
amount for the type of insurance reguested
by him, The broker thereupon goes to various
general insursnce ageneiles and places the
insurance., The general insurance agency then
bills the broker for the pei premium and any
and all amounts collected in.excems of thatb
amount the broker retamna a8 his commiasiun;

"o hypethaaize an example:

g &Waﬁemer raquesbs the broker to cover him
with sutomobile insurance and then asks what
the premium is, The broker tells him '$200.001,
whereupon the customer, claiming te be able to
obtain the same coverage for a lesser amount,
inforts the broker thet he will pay only the
amount of $180,00 and that the broker is
asuthorized to cover him based upon that agree-
ment, The insuranes broker ‘thereupon places
the -ihsurance through a general insurance
agency which said agency bills the broker
only the amount of %150 00, representing the
net cost of the insursnce, According to the
genersl insurance. agency, the broker ls
authorized to colleet up to the §200.00,

but An pursusnece to this oral contract with
his austomar, the br@ker cellacts the sum of
only. %180 60. R

,"The qusstioﬂ which is posad pursuant to my
letter of September 28, 1951, concerns that
420,00 differential representing the amount
the broker could have. collected had he not
shared that . yith tha customer whom he. repre- .
gentg. 4 g0 u®

Section 375 270 ?&Ne 19&9. on its face, seems to contaln
a definition of the term ' insuranae broker", and the full secw
tion is quoted as fellowa: ~ , S : :

“l,.:Whnevar, for campensation, acts or alds
in any manner in negotiating contracts of
insurance or reinsurance, or placing risks
or effecting insurance or reinsurance for
any person other than himself, and not being
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the appointed agent or officer of the
company in whieh such insurance or re-
lnsurance is effected, shall be deemed

an insurance broker, and no person shall
act as such insurance broker, save as pro-
vided in this section,

"2, The superintendent of insurance may,
upon the payment of a fee of ten dollars,
issue to any persen a eertificate of
authority to aet as an insurance broker

to negotiate contracts of insurance or re-
insurance, or place risks, or effecting
insufance or reinsurance with any qualifiled
domestic insurance company or its agents,
and with the suthorized agents in this
state of any foreign insurance company duly
admitted to do business in this state,

"3. iSuch eertificaté shall remain in force
one year, unless revoked by the superintendent
of Insurfnce for cause, .

"li.  Any person who shall act as broker or
agent, in negotiating Insurance or reinsurance,
as above stated, without Tirst having obtalned
a certificate of authority.or broker's license
for such purpose, shall be deemed gullty of a
misdemeanor, and on conviction thereof, shall:
be. fined not less than ten nor more than one
hundred dollars for each offense, to be re-
covered and applied in the mamner prescribed
in section 375.310,"

Subparagraph 1 of Section 375.270 RSMo 1949, gquoted above, was
construed in Farber v, Américan Automobils Insurance Company,
177 S.W. 675, 191 Ho. Apps+ 307, lec. 321, and the Court referred
to the language contained in subparagraph 1 of such statute in
the followlng language:

"But this is a mere general declaration of

the law as to the funection of an insurance
broker, and does not render him, in every
transaction, the agent of the insured, for

the faets attending the negotiations determine
for whom he ig acting. DNetwlthstanding the

"3 -
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statute, a broker may become the agent of
- the insurer because of some special condition
or clrcumstance attending ‘the: partieular case.'

Having diapoaad of Section 375 270 RSMo 1949 as a atatuﬁe of
riglid definition when appllied to the term "insurance broker"

we next look to. subparagraph & of the statute to determine ﬁha
scope of authority of the superintendent of the division of .
insurance when he refuses to igsue or geeks to revoke a brekar's
license, Treatment of this subject is prefaced by stating that
Departmental Order No, L0, dated December 15, 1951, issued by
the Superlntendant of ‘the Division of Insurance of Missouri,
and addressed te "all agents and brokers" sets forth gronnds,
for revoking, or refusing to issus,. licenses to agents and-
brokers, ‘Such. dﬁ artmental order. specifically mentions "(7)
Rebating", and "{(8) Misrepresentation" as grounds for revoking
or refuaing to issue an. agenb's or breker's lieensa.

In the cage of State ex rel. Mackey v, Hyde, 286 S We
363, 315 Mo, 681, the Supreme Court of Missouri had under re-
view Section 375,270 RS{o 19&9, clted above, At 315 Mo. 681,
l.e. 691, 692, the Court spoke as fellews cencerning an in-.
surancse broker.

"Thore is one individual engaged in effecting
insurance, however, who is neither an insurer

" nopr the appointed agent of an insurer, and

- whose activities are by no means an open book..
This individual is the insurance broker, and.
unless he were somehow brought within the scheme
of regulation it would not be complete, #* =
If brokers' licenses may be made use of to de-
feat the non-~diseriminatory provisions of the
rate statute, as stands admitted on the plead-
ings, then in order that those provisions may
not become a dead letbter it is necessary that
some diseretion be exarcised in the 1ssuance
of such. licenaea.“< :

Rebates and special rates are specifically forbidden
by Seetion 379 350 RSio 19u9, in the following langusge:

"No company or other insurer or agents shall
directly or indirectly, by any special rate,
tariff, drawback, rebate, concession, device
or subterfuge, charge, demand, collect or
receive from any peérson, persons or corpora-
tion any compensation ana’premium different

-lp-
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from the rate or premium properly appllicable
to the property so rated, as indicated by .

its public rating recerd, and no company.
or other insurer shall discriminate unfairly
betwesn risks of essentially the same hagard
and subsbantlally the ‘BAMS . degree of pra»';'q
ftactian.' _—

The word “aganJ” ‘used in Seotian 379. 350 supra, muat ba“
greaumad to. refer to agents of the insurer rather th;“' e SR
brokers®, since the statute deals with acts touchin ;
charging anﬁ oollection of premiums which represent the
of insurancs 5 the insured, and.in Farber v. Americdn ;
mobile Insurance Co., supra, the Court speke as follaws a%

191 Mo, AP?. 1&00 32).1,2

?&h&s,courtvhas heretoiore declared that a
mers insurance broker, as such, ls without
authcrity to receive a premium from an appli-
cant “for insuranee.“~ :

The premium charged for a policy ef flre insurance reflects the
goat of coverage to the insured as shown by the company's public
rating record, and if a broker undertakes to change such cost
of insurance to the insured by accepting a premium less than
called for by the company's publie rating record, he certainly
effects a diserimlnation between the person with whom he is
dealing and other insureds who must pay the premium established
by the public rating record, At the same time such broker has
ecbually misrepresented to the insured the true cost of the
insurance, These acts on the part of the broker, together with
any acts of his in connection with collecting the premium end
remitting the same to the company through an authorized agenecy
of the company remove him from hls status of agent solely for
the insured. in.placing the insurance, and he becomes an agent
for the company taking thﬂ risk or its subhorized agent who
ratifies his acts. : ' o

In view of‘the consideratlons outlined above, as applled
to the facts you have submitted it must be reasonably con-
cluded that a broker sharing his commisslion, received from the
authorized ageney, with the insured in order to lessen the cost
of the insurance as reflected in the company! 8 public rating
record is bto be comprehended within the term "agents" as used
in Section 379.350 R8Mo 1949, which statute prohibits rebating.
Having so concluded, 1t necessarlly follows that the general
penalty statute, Section 379410 RSMo 1949, will apply to such
broker,

-5 w
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coHcLstoN

It is the opinion of this office that Section 379.350
R38Mo 1949, prohibiting rebating is applicable to an insurance
broker licensed under Section 375,270 RSMo 1949, and such
broker comes within the purviaw of the penalty provisions of
Seetion 379,410 RSMo 19&9- ——

The foregotng opinion, which 1 haréby approve, Was pre=
pared by my aessistant, - Julian L. O'Mallay.

Yours very truly,

JOHN M. DALTON
Attorney General

JLO'Meviw




