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March 19, 1954

Honorable W, C, Frank
- Prosscuting Attorney
Adalr County

Eirksville, Missouri

Dear Sir:

Reference 1s made to your request for an official opinion
of this department reading in part as follows:

"We have an inheritance tax appraise-
ment pending in comnection with an
estate being administered in the Probate
Court of Adair County and the ascertain-
ment of the éorrect tax involves some
rather complicated legal problems and

as Progecuting Attorney of Adair County,
1 request your opinien in the premises,

"The deseased, by last will and testa-
ment, lef't the rest and residue of the
property of which he die selzed to three
trustees. The trust instrument providing:

"ty said Trustees shall make avallable
to my said wife, such sum or sumg as she
may need for her proper care, cemfort
and suppert during her lifetime .and for
that purpose may expend any amount of
the principal tnat they may determine

is 8o needed. It being my primary ine
tention that my said wife throughout

her lifetime shall have from such trust
estate whatever may be necessary for her
proper cere, comfort and support and I
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declare that the provisions for disposi-
tion of the remainder are secondary in
Importance. .

"tAt the death of my sald wife, the re-
maining trustees shall afbter the payment

of her burilal expensses and the expenses

of her last illness, divide the assets
remaining in their hands equally between
Ruth Tinsmsn, my nlece, Wilmont &, Tinsman,
my great nephew, James Tinsman, my great
-nephew, Marietta Jonas Jayne, ny wife's
niece; and Harry 8., Jonas, Jr,, my wife's
nephew, and I now give, devise and begueath
the remaining assets in such btrust estatle
‘o said named parties in equal parts and
subject to the use to which my sald
trustess shall make of the same under the
authority herein given thsm.'

 "The property is valued at something in
excess of $100,000 and the widow,; nt the
time of her husband's death, weas 73 yaars
of 8RO, W %

"Your aid and assistance by way of an
opinion in the premises will be graatly
appreclated. L

The ansWer to your quastion Will depend upon the deter-
mination of the neture of the bequest to the! widow. We have
exanined the’ gnraseology employed in the will of the decedent
under waich the trust was created. end have reached the con-
clusion that thereby a completed gift in pragsentl of the
entire corpus of the trust estate became effective. We are
persuaded to this view by reason of the incorporation in the
trust provisions of the power granbeﬁ te the trustees to
encroach upon the principal to'any exbtent which such ftrustess
may deem necessary for the maintenance of the widow and to
insure her proper care, comfort and support, We also feel
it significent that the testabor ﬁOﬁthpl&ted the possibllity
of the complete exhaustion of the trust estate during the
lifetime of the widow, as 18 evidenced by his declaration
that the executory contingent distvibuﬁion of the remainder

-l
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‘of the estate was of secondary importance., From the fore-
going we belleve that the entire value of the corpus of
the trust estate should be taxed agdinst the widow aflter
the allowance of her statutory. marital exemptiona,

We beliave that the provisicns of Section 145,230
RSMo 1949, are pertinent to the determination of the lia—
bility of thls portion of the estate for Inheritance

tax and that such statute offers some guide to the proe
cedure to be followed upon the decease of the widow 1f any
of the trust estate at such time be unaxpended. This section
reads as follows:

"In determining the value of eny estate,
property, interest therein or income -
therefrom to the beneficlal enjoyment

or possession whereof there are persons

or corporations presently entitled, no
allowance shall be made on accounty of

any ecmtingent encumbrance taeraon, nor
on aceount of any contingenecy upon the
‘happening of which the estate, property,
interest or income or some part thereof
“or interest therein might be abridged,
defeated or diminisheds provideé, however,
“that in the event of such encumbrance taking
effect as an actual burden upon the interest
of the beneficlary, or in the event of the
abridgement, defeab or Aninution of said
estate or property or interest therein as
Broresal, & return . Bhall be made to the
persons prcperly‘antibled Thereto of a
2§oaartianate part of such tax on socount
of the encumbrance when taking effect, or
8Q mnch a8 will reduae bha'aame to the

$uen;return of tax sha 1ibe made in the
manher provided by section 1L.5.250 upon.
order of the court having jurisdiction‘
(mehasis ours.:)

There Y remains the queshion which arises with regard
to the impcsition of any tax upon the contingent remainders.
which have been provided in the will in favor of the persons
named therein.: We believe that Subsections 2 and 3 of Section
145.2L0, RSHo 1949, are germane to the subject and we therefore
quote them verbatims.

i

. «3&"
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"2, When the property is transferred in
trust or otherwise, and the rights,
interest or estates of the tranaferees
are wholly dependable upen oontingeneias
or condltions whereby theéy may be wholly
or in part oreated, defeated, extendsd or
abridged, a tax shall be imposed upon saild
transfer at the lowest rate which, on the
hawpeniug of any of the sald contingencies
or conditions, would be possible under the
provislons of this chapter, and such tax so
imposed shall be due and payabls forthwith
by the executor, administrator, or trustee
out of the property transferred; provided,
however, that on the happening of any con=-
- tingency or conditlon whereby the saild
property or eny part thereof is transferred
to a person or corporation, which under thse
provisions of this chapter is required to
 pay a tax at a higher rate than the tax im-
posed, then such transferee shall pay the
difference between the tax imposed and the
tex at the higher rate, and the amount of
such increased tax shall be enforced and
collected as. provided in this chapter;
provided further, that on the happening of
any contingency whereby the said property,
or any part thereof, 18 Lransferred to a
person or corporation sxempt from taxation
under the provisions of this chapter, or
to. any person taxable at a rate less than
the rate imposed and paild, such person or
corporation shall be entitled to a return
of so much of the tax imposed and pald as
1s the difference between the amount paid
and the amount which sald person or corpora-
tion should pay under the provisioms of this
chapter, . Such return of overpayment shall
be made in the manner provided by section
145,250, upon the order of the court having
jurisdictiontﬂ —.

"3, .Bstates in expectancy which are con-
tingent or defeasgible and in which pro-
ceedings for the determination of the tax
have not been taken or where the taxation
thereof has been held In abeyance, shall
be appraised at their full, undiminished

e

“lim
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value when the persons entitled thereto

shall come into the benefielial enjoyment

or possesslion thereof, without diminution

for or on geccount of any valuation there-

tofore made of the particular estate for

purpoges of taxation, upon which said estates
- in expectancy may have been limited. Where

an estate for life or for years can be di-

vested by the act or omisgion of ths legatee

or devisee it shall be taxed -as if there were

ne pesaibility of such divesting."

You will note that under Subparagr&ph 2 quoted supra,
the taxes required to be computed npon the basis of the
lowest rate upon which was the happening of any contingeney,
would be applicable. Having determined that the entlre, trust
estate should be treated primarily as a bequest to the widow
for purposes of inheritance taxes it therefore appears that
no tax should be agssessed upon the contingent remainders at
this time, ~In the event that at the time of the decease of
the widow there remains a portion of the $rust estate which
1s subject to distribution to the named contingent beneficiaries,
then the inheritance tax upon such contingent remainders will
be determined in accordance with the provislons of Subsection
3 of Bectlon 145.240, RSMo 19@9, quoted supra.

One further question presents itself although not men-
tioned in your letter of inquiry. If the tax be assessed
in the manner set forth in this oplnion there is a distinct
possibllity that the widow wlll pay a greater tax than that
actually owed., This situation would result from the death
of the widow without having received the benefit of the en-
tire trust estate having been expended in her behalf. However,
we believe that adequate provision has been made for the refund
of any such tax subsequently found to be excessive under the .
provisions of Section 145.230, RSMo 1949, quoted supra. You
will note in this section a reference to the method to be
followed in ssouring the refund of the btax. Such refunds are
provided for in the statute mentioned, namely, Section 145.250,
RSMo 1949, which reads as follows:

"Wnen any tax shall have been pald erroneocusly
to the director of revenue and satisfactory
proof of sald erroneous payment is presented
to him, the dirsctor of revenue shall certify

“5e
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such claim for refund to the state comp=-
troller, who shall verlfy the sams and
issue a warrant for the amount of such

tax so erroneously paid, payable to the
executor, administrator, or trustee,
person or persons8 who paid the sanme,

and the state treasurer shall pay such
warrant out of any funds appiopriated for
such purposes; provided, that all applica-
tions for the refund of said tax shall be
made within two years from the date of the
accrual of the right to such refund."

CONGLUSION

In the premises we ars of the opinion that the corpus
of testamentary trust provided for the benefit of a widow,
as to which the trustees thersofl have uniimited power of
encroaciment for the purpose of providing care and comfort
and support during the lifetime of such widow and for the
payment of burial expenses and expenses incident to the last
1llness of such widow after her decease, 1s to be taxed for
Missourl Inheritance Tax purposes as a bequest to the widow
at the full value of the principal of such trust estate, less
the statutory marital exemptions allowed such widow,

We are further of the opinion that no tax should be
agsessed upon the contingent remainders limlted over to
personsg taking the residuwn of such trust estate remaining
unexpended at the time of the decease of the wldow but that
the tax upon such contingent remainders shall be computed
at the time that the beneficial interest in such residuum
shall actually come into the hands of such contingent re-
maindermen, :

The foregoing opinion, which I hereby approve, was pre-
pared by my assistant, Will ¥#, Berry, dr.

~ Vary ﬁruly yours,

JOIN 4. DALTON
Attorney General

WEB:vliw



