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.~ CONTRACTS: St. Joseph may accept payment from the Secial
. PUBLIC POLIGY: Welfare Board of Buchanan County for trans-

S k-

A member of the common council of the® "City of

WELFARE BOARD: portation of a patient to a hospital at the

request of said board,

\ F IL E D | August 10, 1950

Honorgble John E« Downs
Proaseuting Attorney
Buehanan County

3t¢ JQM?h, w&ﬁﬂ@ul‘i

Attention: Mr, Prank D, Connett, Jr.

Dear Mr, Downst

By letter dated July 13, 19511., you requested an
opinion z:f this office as followst

"% 4 % The Department of Public Heslth
and Welfare operates on funds epproe
priated to 1t by the City of 8t. Joseph
and the County of Buchensn, One of the
members of the Bt, Joseph Uity Council,
John . Rupp. is an operator of a funsral
home and smbulance service, At the res
guest of The Department of Public Health -
and Welfare, when they could find no one
elass to do g.tm, Mr, Rupp took a patient
to Mt.. Vemon, Missouri. The charge for
this was 70,00, Our problem is this =
may Mr, Rupp, being ‘a member of the St.
Jogeph @11;? zeumil, accept payment for
this trip?"

In a aubsequ‘ents lettar: you stateds

"The department involved in my letter of
July 13, is a social welfare board of
the County of Buchanan, It was formed
under what 1s now Section 205,770 R.S.
Missouri, 1949. Although 1t gets its
funde on which to operate from both
the city and the county, it does not
sesm to be under the control of either,"
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,_-According to the official menusl, State of Missouri,
- 1953-5l, St. Joseph is & olty of the first class, and ap-
parently does not have the alternative form of government.
Turning, therefore, to Chapter 73, RSMo 1949, the follow-
ing provision 1s found: ' : B

73,490, "If any ity officer shall be
directly or indirectly interested in
any contract under the city, or any work
done by the e¢ity, or in furnishing sup=

© plies for the c¢lty or any of its instie
tutions, he shall be deemed guilty of a
misdemeanor; and any appointive officer
becoming so interested shall be dismissw.

 ed from offiece immediately by the msayor;

~ and upon the mayoer becoming satisfied

thet any slettive officer is so inter=
ested, he shall immedlately suspend such
officer end report the facts to the comw
mon couniell, whereupon the common council,
as soon as practlicable, shall be convened
to hear and determine the samey and if,
by a four«fifths vote of the ecommon council, .
he be found to be so interested, he shall
be immediately dismissed from such office,
No officer shall hold two appointments
under the elty government at the same

time M

Assuming a member of the common couneil to be a
"city officer" within the meaning of the above section,
it is necessary to determine whether.the Socilal Welfare -
Board of Buchanan County is an institution of the eiby.

Sectlon 205.770, RSMo 1949, whioh authorizes the
establighment of the boasrd reads as follows: C

"l. In any county of the second class
in this state there may be created and
established by order of the county court
of any such county a board which shall
be styled *The Soclal Welfare Board of
the Countyaf trvecsasrirsvnssbsnnenes!

"2. All powers and duties connected with
end incident to the betterment of social -
and physical cemses of dependency, the re=
lief end care of the indigent, and the

care of sick dependents, with the exception
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of theé insane and those suffering with
 ocontagiocus, infectious and transmissible
" diseapes, and excepting those persons who

‘may be admitted to the county poorhouses

of such counties, shall be exelusively

invested in and exercised by saild board.

%3, BSaid board shall have power to receive
and expend donations for soclal welfare pure
poees and shall have éxclusive control over.
the distribution and expenditure of any pub-
lic funde set aside and appropriated by such
counties and by any o¢ity located in any such -
~ gounty for the relief of the temporarily dew
 pendent - 8aid board shall hisve power to pro-
mote the general welfare of the poor within
the limits of such counties by soclal and
sanitary reforms, by industrisl Instruction,
by the inculcation of habits of providence
and self-dependence, and by the establishw=
‘ment and meintenance of any activitiles to

these ends, Said board shall have power to .

gue and be sued; complain and de¢fend in all

courts, to assune the care of or taks, by,
gift, grant; devise, bequest or otherwide, -
any money, real estate, personal property, -
right of property, or other valusble things,
and mey use, enjoy, control, sell or eonvey
the same for charitable purposes, to have

and to use a oommon seal and alter the same .

at pleasure, o ' -

"y, Sald board may make bylaws for its own
guldance, rules and regulations for the governe
ment of its agents, servants and employees,
and for the distribution of the funds under
its control," -

Further powers are given the board by Section 205,780:

- "3g4d board shall have the exelusive power
. to make all sultable provisions for the rew
- lief, maintenance and support of all indie
geat persons wlthin sald county and within
ary city in sald county who may approprilate
for the support of sald board, and to make
suitable provisions for the care and mainte=-
nance to the aick dependents and those who
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are unable to support themselvesj to en=
force the laws of the state, the ordi«
nances of such cities lopated within said
county, in regard to the indigent, and to
make such rules and regulations in the.
conduet of its business not incondistent
with the lews of the state of Missouri and
the ordinances of sush ‘eitiesi to have
exclusive control, care and.managemenb of
8ll public hogpitals ouned or eperated by
‘said counties or said citles, except thoss
‘for the care of the insane end those suf« -
fering with contagilous; infectious and '
transmissible diseases} to recommend to
the common council of sald city the passage
of such ordinances as said board may deem
necessary for the welfare of the indigent
of sald cityj to have the power to appoint
competent physicians and surgeons, who
shall hold:their office at the pleasure of
said board, at a splary to be fixed by sald

board, and sald physicliens and BUrgeons
ghall perform such duties as may be pre- -
soribed by said board, and shall render
medical attendance to all those who may
come within the provisions of this law;
said board shall have the power and it

- shall be the duty of said board to employ
and discharge all persons or officers in
their Judgment necessary to carry out the
metters over which said board is glven
jurisdiction or control,"

Pravision for selection of the members of said board
is made by Section 205,790:

"l. Said board shall be non partisan and
nongectarian in character, and the members
and officers thereof: shall receive no com=
,pensatien as such,

"2, 8ald board shall consist of the mayor
of such e¢itles and the presiding judge of
the county court of such counties, who
shall be ex officic members thereof, and
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six other members, three of whom shall
be appointed by the county court of such
counties, who shall hold office, one for
one year, one for two years and one for.
three years, whose terms of offlce shall
be designated by such county court, three
by the mayor and common couneil of such:
e¢ities, who shall hold office, one for
one year, one for two years and one for
three years, whose terms of office shall
be designated by the mayor.

"3, Whenever the term of office of eny
member 8o appointed expires, the appolnte
ment of his successor shall be for three
years, All such appointments shell date
from the first of June following thelr
appointment,

"4, Vacancies from sny causes shall be
filled in like manner as original appointe
ment, The mayor may, for miscenduct or
neglect of duby, remove any member appointe
ed by him in the manner required for removal
of officers of such citiess The county
court may, by a majority vote, for mise
conduct or neglect of duty, remove any
member appointed by them,."

Examination of the above sections pertaining to the
Social Welfare Board disclose that only the County Court
can create the board, and that the only control which
the ceity has over the board is the appointment of half of
the board members, and the appropriation or withholding
of clty funds for use by the boards The city can nelther
create nor abolish the-board, but can only determine
whether it wishes to contribute funds for the operation
of the board, The placing of the power of establishment
and abolition of the board in the County Court clearly
indicates that the board is not an institubtion of the
c¢ity. Thus, Section Th.490, supra, is not epplicable.

In addition to SBection 74.490, however, the public
policy of Missouri prohibits contracts between an offielal

5
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board and one of its memﬁers. This policy was expressed
by the Bupreme Court in Githens va, Butler County, 350
Mo, 295, 165 S.W. (2d) 650, l.0. 652t

#ys % % A striecber rule is lald dowmn in
.regard to publiec corporabions, and 1t is
held that a member of an official board

or legislative body is precluded from

entering into a contract with that body.!

6 Williston, Contracts, Seec, 1735, pe = -

1895, The basis of this eommon law rule

is that it is egainst publie poliey (Btate

ex rel. Smith v, Bowman, 18l Mo, App. 549,

170 S.W, 700} for e public officisl to con=

trect with himself, VAt common law and =

generally under statutory enactment, it is

now established beyond question that a

contract made by an officer of a muni-

c¢ipality with himgelf, or in which he is
interested, is contrary to publie policy
and tainted with illegalitys and this

rule applies whether such officer acts

dlone on bahalf of the munddélpality, or

as a member of a board of (or) council.

# % #% The fact that the intérest of the .
offending officer in the invalild contract.
is indirect and is very smsll 1s immaterial,
# % 4 1t is impossible to lay Zown any .
general rule defining the nature of the
interest of a municipal officer whlch
comes within the operation of these
principles. Any direct or indirect ine
terest in the subject matter is suffie
cient to taint the contraect with il
legality, 1f the interest be such as to
affect the judgment and coriduct of the
officer either in the making of the cone=
tradt or in its performance. In general -

3 the disquallfying interest must 'be of a
gecuniary or proprietary nature.,t 2

illon, Municipael Corporations, Section

7733 b6 C.J., Bection 3083 22 R.C.L.
Section 1213 State ex rel., Streif v,
White, Mo. App., 282 S.W. 147; Witmer
ve Nichols, 320 Mo, 665, 8 B8.W, 24 633
Nodaway County v, Kidder, 3L4li Mo, 795,
129 S.w. Zd 857," . '

The councll member unguestionably has an interest in
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the subject contrect, but said member did not contract
with his board, Instead the contract waes with another

.independent board, A member of the common couneil of"

the City of 8t. Joseph has only a very remote control,

 if eny, over the letting of contracts by the county
Soéial Welfare Board, He merely has his one vote on the

ecouncil to appoint one helf of the members of the Socclal
Welfare: Board, and has one vote as to whether the oity

ghould apgropriate fundg for use by the board., He has

no other control 4in the letting of contracts by said ,
board, Since the power te lst the contraects in question:
and the performance of the contract were not placed in

~the seme hands, the council member wes not faced with a-

conflict between his private intersst and the interest
of the public., Therefore, the contract was not void as
being in conflict with the public poliecy in this isolated
case, when the Welfare Board could find no one else to

~trensport the patient, Our conglusion might be different
- Af this type of contract were to be recurrent.

‘ G@NGLUSION.

| In the premises, therefore, it is hhe opinion of
this office that a member of the.common couneil of the

‘, City of S8t. Joseph may accept payment from the Social,
- Welfare Board of Bucharan County for btransportation of

a patient to a heapital at the request of said board,

; This Qpinion, vhich I hereby approve, was prepared
by my Assistant, Mr. Paul MeGhee, =

Very truly yours,

JOHN M. DALTON
PMcG:lvdesirk S Attorney General



