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STATE HOSPITALS FOR THE INSANE: tA county does not have a lien

o

. _ ton real estate owned by the
Payment for confinement of indigent sentirety by immates of such

patients,

thospital for the payment of

sexpense of the confinement
tof such persons in State’
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December 1, 1954

Honorable John R. Caslavka
Prosesubing Atborney

Dade Counbty -
Greenfield, Missouri

Dear Mr. Caslevias

This will comply with your recent request for an

opinion from this ofiice, respecting the payment of
“expenses of confinement of a person of unsound mind in
a hospital or other plece as directed by the Probate
Court of the county invelved, and whether the county
hies a lien against the real estate owned by husband
and wife as tenants by the entiretyy and if so, how
mey the lien be enferced, Your request by letter for
an opinion on this subject reads as follows:

"Recently the Probate Judge of Dade coumty,
Missouri adjudiceted a resident of this ,
counby to be of unsound mind and ordered
her confined in the hospital in Springfield,
Gresne county, Missourl, thers beling no
sulteble place in Dade county, Missouri,

for her confinement, all in aceordsnce

with section }i58.160, Revised Btatutes

of Missouri, 1949.

"To further complicate matters this lady
(and her husband who has bheen confined in
the mental institution in Nevada, Missouri,
for some years) along with her husband
own certein realeestate in Everton, Dade
county, Missourl, as tenants by the en=
tiretles, which has been appraised at
§1,500.00. They have seversl children,
all except one of whom are residentis outs
slde of the state of Missouri, and who
have evidenced no interest in thelr
parentsg welfare,.



Honorable John R. Caslavka:

"A guardian has been appointed for this
lady but there 1s no personal property
to pay the expenses of her confinement
until she can be removed to the hospital
at Nevada, Missouri.

~ M"8ection 58,170, Revised Statubtes of
- Missouri, 1949, indicates that the 'ex=-
penses attending such confinement shall
_ be pald by the guardian out of his estatel!,
‘but upon further checkling the insanity
"laws I find no section or case authority
to indicate Dade county, Missouri, has a
lien upon this property for the payment
. of this expense nor anyway to get our
" hands upon the property to relleve theé
~ county of theé Yiabllity of paying her
keep, ‘ '

"I am interested in two matters, to-wit:

"), Whether Dsde county has a lien upon
the reasl-estate of the Ilnsane person
subject of this letter, &nd her hus-
bend who slso is confined in the ine-
stitution at Nevada, for the payment
of the cost of econfinement whers there
is no personal property available.

"snd

"o, the process necessary to enforee this
lien if one- there be, to defray the
cost te the county,

"Your earliest possible reply will be ap=-
preciated,"

Your request adviges that the Probate Judge of
Dade County, in this Stabte, has made an order that a
person adjudged to be a person of unsound mind be con=
fined in a hospital at Springfisld, Missouri, according
to the provisions of Sectlon 58.160, RsMo 1949. It
appears that the person so adjudged to be of unsound
mind by said Court and her husband are the owners of
real property in Everton, Dade County, Missouri, as
tenants by the entlirety, It further appears that the
husband of the person recently so adjudged by the
Probate Court of Dade County %o be a person of unsound
mind, has also been adjudged to be a person of unsound

—2-



Honorable John R. Caslavkat

mind and is confined, and haa been so confined for a
number of years, in the State Hospltal for the Insane

at Nevada, Missouri. Your request further advises

that a guardian has been appointed for the person so
adjudged to be a person of .unscund mind by the Probate
Court of Dade County, Missouri, but that such person has
no personal property available from which her guardian
may pay the expenses inecident to her temporary confinee
ment in the sald hospital at Springfield, GreenseCounty,
Missouri, preparatory to her contemplated confinement,
by order of the Probate Court of sald Dade County, in
the sald State Hospitel for the Insane at Nevada, '
Missouri, permanently, Upon this state of facts you
submit for our consideration and opinion two questions, .
to=witi - v

"1, Whether Dede county has a lien upon the
reale~eatate of the insane person subject
of this letter, and her husband who also
18 confined in the institution at Nevada,
for the psyment of the cost of confine-
mént where there 1s no personal property
available,

1 and

%2, the process necessary %o enforce this
lien if one there be, to defray the
cost to the county."

Confinement of an insene person in a safe and sult=-
able place by the guardien of such person 1s made the
duty of suech guardlan until the Probate Court shall make
such order for the restraint, safekeeping, support and
maintenance of such insans person as the clrcumstances
of the case may require, is provided for by Section
458,150, RSMo 1949, which reads as follows:

"If any person, by lunacy or otherwise, shall
be furiously mad, or se far dlsordsred in his
mind as to endanger his own person or the per-
son or property of others, it shall be the
duty of hils or her guardian, or other person
under whose care he or sheé may be, and who 1is
bound to provide for his or her support, to
confine him or her in some suitable place
until the next sitting of the probate court
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for the county, who shall make such order
for the restraint, support and safekeeping
of such persen as the circumstances of the
case shall requira. v ,

 Section 458, 169, RaMo 1949, providing fop the order
of confinement of sush insane person by the Judge of the
Probate Court pending further orders raapecting such con=
finement reads as followsi

"If eny such person of unsound.mdnd, 88 15 -
apecified in section 458,150 shall noét be -
confined by the person having charge of him,
or there be no person heving sueh charge,
any judge of a eourt of record; may Cause
gueh insene person to be apprehended;, and
may employ any person to econfine him or her
in some suitable place, until the probate
ecourt shall make further orders’ theretn.

es in section 458, 150 apecified.

Section 1;568,170, RSMo 1949, providing for the pay-
ment for the support of such person attendant upen such
confinement reads as follows: .

"The expensea attending such canfinsmenb
shall be pald by the guardian out of his
estate, or by the person bound to provide
for and support such insane person, or the
‘same shall be pald out of the county treasw-
ury, upon the order of the county courb,
after the seme shall be duly certified to
them by the probate court.

The Luo questions submitted in your vaqusst refer
specifically to the redl estate owned by such persons
‘and ask that this opinion determine whether a lien ex=
1sts sgainst such property in favor of Dade County, .
Missouri, for the reimbursement of sald county for the
expenses pald by such county for the confinement of ohe
- of such persons temporarily in the Hospital in Springfield,
Greene County, and in the State Hospital at Nevada, and
for the scost of the confinement of the other one of such
persons in the Nevada Missouri instltution who, as it is
sald, has been there confined for some years.
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" Honorable John R. Caslavakt

. ‘The gusrdian of the estate of an insane person or.
. ‘§ther person whose legal obligation it is to pay such
costa'mey be sudd snd a judgment rendered against him
a8 such guardien for such ¢osts and recoversd under
 exsoution against the individuel property of his ward.

- Bat theé ¢ost of such eonfinement cannot be recevered .
by judgment and execution from property, real or per=.

| sonaly owned by the inssne ward, in this case both
being inssne and the owners, by the entirety, of the

~ real estate deseribed in your request, for the cost

~ of the maintenance of elther of sald werds in a State
Hospital for the Insane. Nelther of sueh insane persons,
4n this case tenants by the entirety, has any individual
right or title to the property that would subject such
property during coverture to the obligetion of the guar-
dian to provide for the payment for the eonfinement of
gither of them or both of them. Thiz is the general
rule, although there ars some exceptlong, laid down by
the Courts and textwriters, 30 C.J. 56l, states the
following text on this subject:

"An estate by entireties ls defined as an
éstate held by husband and wife by virtue
of title acquired by them Jjointly after
marriage. It is & peculiar and anomalous
estate, It 1s & sul generis épecles of
tenancy. The essential characteristic of
an estate by the sntirety is that each
gpouse 1s seigzed of the whole or the enw

- tirety and not of a share, molety, or
divisible part., Bach i1s sslzed per tout
et non per my. There 1s but one estate,
and, in contémplation of law, it 1s held

by but one person. Bub while a tenant by
the entirsties owns the entire estate, yet
where it 1s owned in fee it is not greater
in quantity than any other estate in fee,
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- During coverture neither gpouse has an
estate of inheritance in property held
as ar estate by the entirety, # # #."

The Supreme Court of this State when this question
has been before it for decision has adhered invariably
to the rule, The Court in Ashbaugh vs, Ashbaugh, 2737Mo,

Repe 353, following the rule at l.c. 357 said:
"An estate by the entirety 1s created by
a conveyance to the husband .and wife by
a deed in the usual form, It 1s one ea=
state vested in two individuals who are
by a fiction of lew treated as one person,
each being vested with the entire estate.
Neither can dispose of it or any part of
it without the concurrence of the other,
and in case of the death of either the .
other retains the estate, It differs from
a joint tenancy where the survivor succeeds .
to the whole estate by right of the survivors
ship; in an estate by entireties the whole
“estate gontinues in the survivor., The es=- .
tate remains the same as it was in the first
place, except that there 1s only one tenant
of the whole sstate, whereas before the
death there were two."

Again, our Supreme Court in Frost vs. Frost, 200 Mo,
Rep. L47l, made the ssme holding, The Court, l.c. 481,
held:

"An estate in entirety is not a joint
tenancy in which each holds an indivie
dual right. A joint tenant may destroy-
the joint tenancy and thereby destroy
. the right of survivorship by conveying
his right to a third person, in which
event his former co~tenant and the third
person: to whom the conveyanes ls made
- become, as to each other, tenants in
commion, But neither the. husband nor
the wife in - an estate of entirety can
80 destroy the character of the estate
as to prevent the survivor becoming the
sole owner, % 4 ,"

We do not want to be understood as taking the position
in this opinion that a husband and wife may not creats a

~& -



Honorable John Eg«Qaslavka:

1ien by their joint obligation or contract against real
property held by them as tenants by the entirety., Mechan-
iest' liens for materisls furnished and work done on real
property may attach to sush property held by the entirety
by husband and wife for improvements privately contracted
for, and for public improvements, such as building sidewalks,
enforceable against both during coverture when the contract
Was, made by both of them while both are of sound mind, - But
not against such property owned by them by the entirety for
the debts or obligetions of one only of the two. 30 C.Jd.
57l states the text on that subject as follows: R

- "Mechanic's lien, A statutory mechanic's
lien nmay atbach to property held by husband
and wife as tenants by the entirety where

- the contraset was meds or Indebbtedriess in-
. eurred by both spouses, but not where ine
.eurred by one alons.

. "Municipal lien, Where a husband and wife
are ownerg by entirety of a lot in a city,
and a municipal lien is filed against the y
wife alone, and judgment entered against " -
her only, the lien is a nullity as to the
husband and a sale under it passes no title,"

We find no statubory or other authority of law allow-
ing a lien to attach to real property owned by a hushand
and wife by the entirety in favor of a county for expense
pald by sueh county attendant upon the confinement of either
or both of such persons in a hospital or other place for the
safekeeping of such insane person, 4ll of the authorities
we do find hold to the contrary, that 1s to say, that no
such llen exists in favor of any such county, Sectionsg:
458,160 and 458.170, supra, provide that the county involved
must pay the costs of such confinement. Nelther of those
sections, nor any other seoction of our statutes, gives such
county a lien against the real property of such tenants by
the entirety for the expense of such confinement of either
or both of them as persons of unsound mind in a State
Hospital for the Insane,

It appears clear from the authorities here cited and
quoted that Dade County, Missouri, has no lien against the
real estate of the persons named as the owners of such -
real estate by the entirety for the expense of the confine-
ment of either of such persons in a hospital temporarily at

-n?—,-



Honorable John R, Caslavka:

Springfield, Missouri, by order of the Probate Court of
‘Dade County, pending the removal of such insane person
from sald hospital to the State Hospital for the Insane
at Nevada, Missouri, or for the expense of confinement

 of either or both of them at any time in said Hospital
for the Inssne at Nevada, Missouri, Since no lien exists
against such property of such persons, the method of the
enforcement of liens sgainst real estate 1ls not of interest
here, '

' GONCLUSION

It is, therefore, considering the premises, the opinion
of this office that Dade County, Missouri, has never had,
and does not now have, a lien mgainst the real estate of
the persons deseribed in your request as the owners there-
of by the entirety for expense pald, or which may In the
future be paild by saild county for their confinement in
hospltals for the insene by order of the Probate Court of said
Dade County.

Your requést for advice respeecting the method of en-
forcement of liens against real estate néed not be further
congsidered since there 1s no lisn in existence here,

The foregoing dpinion, whieh I hereby appréve, was
prepared by my Assistent, Mr. George W. Crowley.

Very truly yours,

JOHN M, DALTOR
GWC:irk Attorney General




