BOARD OF PROBATION Board of Probation and Pardle may, in
AND PAROLE: 1its diseretion, grant parole without
PARQLES: requiring personal interview.
PARDON AND PAROLE:
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e

‘Honorable Benald Wa Bankar
Executive Seoretery

Board of Probation and Parole
wJeffersen Giﬁy, Missauri

‘Daar Mr. Bunkar:

This ia in response to yaur request for an opinion dated
February 2, 195k, which P@ﬂﬁﬁg in pert, as follawaz.

“When the Board of Probation and Parvole
has revoked the parole of en inmate re=-
legsed on parole from & Missourl State
Correctional Institution ap provided by
seotion 549.240 RS 1949 (said inmate
having appeared and having been inters .
viewed by the Board bsfore the original
Order of Parole was igsued), may the
Boerd of Probetion and Perole reinstate
the parole of said inmate while he is
confined in a correctional institution
of another state without first returning
‘him %o ths Missourd institation? '

"The prosedure suggestea by the que##&on
is occasionally indiceted a8 e desireble
one for the Board to follow, Fop example,
a parolee with a parcls supervision period
of two years may abscond to another state
and violate the law and receive a term of
ten years in the other state correctionsal
institution. After & few years, he may be
considered to be a good subject for parocle
by the other State Bosrd, If the Missouri
Board hes the authority to do so, it may
reinstate the Missouri Parols Order and
permit the subject to complete the Missouri
parole concurrently with the paresle from
the other state, and in the other state.
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_Honoreble Donald W, Bunker

This procedure is not only more economical
in that it saves the ¢ost of returning
subject to Missourl, poasslbly from the Btate
of California  bub it 4s often & real aild

to the rehabilitation of the subjeect,®

o mheﬁquaatian submitted‘reéuires an interpretation of Section
549,240, partiocularly thet portion which we have underscored,
which reads as followst , |

MThe board of probation and parols is hereby
. authorized to releass on parole any person

confined in any stete correctional institu-
tion, except persons under sentence of death,
All pearoles shall iasue upon order of the
board and shall be recorded, Inmates shsall
be considered for parole upon the asppliecation
of ‘the prisoner or upon the initiative of the
board, The board shall sscure and consider
all pertinent informetion regarding each ine
mate, exdept those under gentence of death,
ineluding the cirocumstences of his offense,
his previous soclal history and oriminal
record, his condust, employment, attitude.
in the correctional institution, end reports
of physiecal and mentel examinations which
have been made, Before ordering the parcle
of ggz,gymatg,fbha ggard sha %1havg the in-
mate appear before it and shell interview
bim. A perole shall be ordered oniy for the
best interest of society. A parole shall be
considered a correctional treatment for any
inmete and not en award of clemency. A
parole shall not be considered to be a re~
duction of a sentence or a pardon, An irnmate
shall generally be placed on parole only when
arrangements have been made for his proper
employment or for his maintensence and care
and when the board believes that he is able
and willing to fulfill the obligations of a
law~ablding citlzens Lvery lnmate while on

~ parole shall remain in the legal custody of

~ the institution from which he was released,
‘but shall be amenable to the orders of the
board of probation eand parolse. 8Sald board
-shall have the power and it shell be its duty
when conditions so warrent to revoke or termi-
nate any parocle, and place the offender again
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in the custody of the proper correctional
institution, _Seld boaprd may adopt such
sdditional rules mot inconsistent with the
. Jaw as it may deem proper snd necessary with
 respect to thé ellgibiilty of inmates for
parole, the condusy of parole hesrings, and
eonditions upon which immetes may be placed =
on parole, Hach order for a parcle lssued
shall contaein the éonditions thereof, All
decisions of the board shall be by a majority

i+ Ab no . place in the statutes do we find any authorization
for the Board to reinstate a parole which has been preylously
revoked; therefore the reinsztatement aenea§ﬁing which you ine
‘quire must be treated substantially aes if it were an original
proceeding,. B . ' -

~ The undsrscored portion of Section 549,240, supra, requir-
ing & personal appearance b 3 the Board end an interview
before a parels is granted, phresed 1n mandatory language.
However; the languagé used 1& not slways controlling in the
construction of statutes, rather bthe leglslative intent must
be determined from all the %Lerms and provisions of the act in
relation to the subject of the legislation and the general
object intended to be acvcomplished, Statutesy, though phrased
in mandatory terms, may be either directory or mandatory, de~
pending upon the legislative intent which is derived.from e
conatruction of the #ct as & whole, Consideration must be
given to the eéntire stabute, 1ts neture, ltd objest, end the
consequences which would presult from construlng it one way or
the other. 82 C.J.8., Statutes, Section 376, page 869, et seq.

The most often quoted Missourl csse on this subject
generally 4is State ex rel, Ellis v. Brown, 326 Mo. 627, 33 S.W.
(2a) 104. That case involved the construction of a statute
which, by its terms, requirsd that an applicant for reglatretion
as an sbsentee voter appear in person before the board of elecw
tion commisgsioners on the Monday, Tuesday, or Wednesday of the
first week prior to the elsstion so that he might be further
examined under oath and be by said board rejected or denied
registration, The applicant in that case did not appear on one
of the deys specified but did appear on the following Friday.
The ecourt held that this proviesion of the act requiring that
the applicant appear on one of the days designated was merely
directory and not mandatorys However, the court did not hold
that the requirement of appearance and interview wes directory.
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The aourﬁ quutad tha rule which 1s of ganaral application
in cases cf thia typa as fallawa, SeWe 1.@. 107: ‘

“'A mandatory pravisian 1s one the emissicn

. to follow which renders the proceeding to

gre man
question, ag of every other question of

which 1t relates illegel and void, while a
directory provision is one the observance of-
which ig 1ot nescessary to the validity of the

prosceeding, Directory provisions are not
-intended by the lsgis ature to be disragarded,

but. where the consequences of not obeying
them in. svery partioular are not prescribed

_the courts must judiocially determine them,

There is no universal rule by which directory

provieions in .e sbatute mey, in all circum-

stances, be. distingniahed from those which ,
aaﬁory.. In the determination of this

statutory construection, the prime object
is to ascertain the leégislative intention
es disclosed by all the terms and provisions.
of the set in relation to the subject of

‘legislation and the genorel object intended

to be sccompliished. Generally speaking,
those provisions which do not relats to the
essence of the thing to be done and as to
which complisnce is & matter of convenience
rather than substance are directory, while
the provisions which relate to the essence
of the thing to be dons, that la, to matters

.of subgtance, are mandatory.

25 Ro@ul). 360 11}. pp. ?6 76?0

The later case of Warrington v. Bobb, 56 S.W. (ad) 835 _
(8ts Louis Gourt of Appeals), involved a statute which raquirad
voting registration lists to be "printed in plain, large typeo."
The question was whether the. regiatera could be copled by ‘plano-

graphing,

The court said, l.ee 837:

"Oof ecourse our prime duby ise to give effect
to the legislative intent as expressed in
the statute, and to that end there are many

- congiderations to gulde us. For instance,

the ¢bject which the Legislature sought to
attain by a statute, and the evil whieh it
sought to remedy, msy slways be considered
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to ascertain its intent and purpose . .
(Straughan v Meyers, 268 Mo. 580, 187 8.W.
13.5931;{088 Ve Rye Coey 3.11 Mo 3-8, 1930W0

 Blil); the court may consider the expediency

of the law in ascertalning the legislative

intent (State ex rel. v. Regan, 317 Mo. 1216,

298 8iWy TUTy 55 AeslaRe T73)4 remedlel state
- .utes are not in-all ‘esvents to be bteken - .
©1iterally, but sre to be interpreted so as
© o to glve effect to the leglslative purpose, - -
- and to such purpose is 4o be asoribed a :
 reasonable and not & btechnicel mesning (Cole
vy Skrainke, 105 Mo. 303, 16 S.Ws U91)5 1%
15 to be borné in mind that laws are pre~
pumptively passed with a view to the welfare
of the 'whole community (Glst v, Constr. Cos,
22ly Mo, 3695 123 S.We 921}3 end in determining
the lsgislative intent, and in effectuating
the legilslative purpose, words used mey be
~elther expanded or limited in the mesning so
a8 to harmonize the law with reagon (City of.
8t, Louis v. Christian Brothers Tollege, 257
Moe Shl, 165 SeWe L0ST; Kersns ve St Louls
Union Tr. Cos, 283 Mo. 601, 223 SW. 645,
111'A;Lyﬁ%“&@&’;'ahégwinxdatarmining‘whEther-

& statute ls directory or mandstory, the : -
prinme object is to ascertaln the legislative
intention disoclosed by the stetutory terms
and provisiong in relation to the object of
~the legislation. Provisions relating to the
esgsence of the thing to be done, that is,
matters of substance, are manda%ery, while,
generally, statubory provisions not relating
to the essence of the thing to be done,-and
a8 to which complience 1s not a matter of S
substance, are directory. S?ate ex rels Ve - .
Brown, 326 Mo, 627, 33 3.W. {(2d) 1ok, 107."

The court held that the object of the leglslation wes to
safeguard elections in large cltles and to preveunt repeating,
colonization, end other fraudulent abuses of the voting fren-
chise., Thie being the basie purpose of the act, 1t was not
the intention of the Legislature to direct the precise mechenics
to be used in attaining the end result of preparing the lists
in legible form in sufficient numbers to meet all demands nor
did the Leglslature have any intention "oy the general language
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used in the phrassology of the statute of precluding the subsge-
quent uge of new and improved methods of doing the required work
by which subgtantlial seonomies might beée effected for the tax- .
payer," ' Holding the statute directory, the court sald, l.,c, 8371
"aAnd we are all the more constrained. to
this conclusion from thé view that the
provision in question is, after all, but
directory, The preparation of the lists
in legible form and in sufficient numbers
to meet all demands 18 the essence of the
 thing the statute requires to be done, and
not the mechanies of thelyr preparation,
which is e matter of convenience rather
than substance, # # # Such being true, doss
it not follow with even greater reason that
the precise manner of the preparation of
the lisgts was left to the sound discoretion
of the board of election commissioners,
gulided in their ametions of course by the
- prime objeat to be accomplished, as set
forth in section 10592 of the Rev. Stat.
of Mo. 1929 (M@c S‘bhﬁﬁl’lo 260, 10592)?“

. This prineing,wha'reag$abﬁed in State ex rel. v. Holmes,
-=253 B.We (2d) 402 (Mo. Sup.). , ‘

o0 It is to be noted that the Leglslature has not declared
“the .consequences of a fallure of the parole board to require

a personal interview before granting a parole to an inmate of

a corrasctionsl institution, Therefore, unless this provisgion
is of the essence of this legislatlion, s fallure to do so would
not invalidete the parole. = '

The general object of the leglislation appears to be the
correction end rehabllitation of the immate., It is specifically
declared In the statute (Sec¢. 549.24,0, supra) thaet "e parole
shall be considered a corrsctional treatment # # 4 and not an
award of clemency." The board is given wide dlscretion in
achleving this object and should not be hampered therein by
unduly technical construetion of the limited directions given
,.in,t?e statute for the proecsdure to be followed in granting
parolet. ,

| Of course, We are not to be understood as saying that the
legislative directlons to be followed In granting paroles are
te be ignored. The board has the duty of following even merely
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directory provisions of the statute insofer as practicables
Stete ex inf, Walker ex rels Wagster v. Gonsolldated School
Dist, Noy 4C of Dunklin County, 358 Mo. B39, 217 S.W. (2d)
5003 82 CeduBey Statutes, Section 3Th,s -pege 869, The wisdonm
of deing so in this case under ordinary conditlons is regdily
epparent, o e A g ST |

However, 4f the Board'of Frobation and Parole in the
exercise of its sound diseretion feels that 4t can better
achieve the general object of rehabllitetion of a . oconviched
eriminal by placing on paroleé a conviet who is on parole from
sn institution in another state without first requiring the
return of such inmate to this state for & personal interview,
it is the opinion of this office that 1t may do so.

CONCLUSTON

, " It is the opinion of this office that when an inmate of

a Missourl correctional institution has been granted a parovle
by the Board of Probation and Parele and permitted to go to
enother state where he 1s later convicted of a subssquent
erime in such other stete end his Missouri parole 1s revoked,
the Board may, in 1ts disoretion, grant a second parole to
such inmate without first requiring his return te this state
for & personal interviews -

- The forageing opinion, which I hereby approve, was pres
pered by my Assistent, John We Inglish. S

Yours very truly,

JOHN M. DALTON
Attorney General
JHImd



