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BOARD?OF@PR@BATION‘& PAROLE: Grounds for recommending pardons
"CRIMINAL LAW: to the Governor by the Board of
: "PARDONS: Probation and Parole.

Merch 11, 195L

Board of Probation and Parole
State of Missourl A
Jefferson Oity, Missourd

Attanﬁiqnx Mr, Donald Ws*Bﬁnkar
ixesutive Secretary

Gentlement
This will acknowledge receipt of your requeast, whioch reads:

. . #2616% MSP, was committed to
the Missouri State Penitentlary to serve

a 1ife sentence November 21, 1923 for the
charge of first degree murder. He was
seventeen years of sge at the time of this
offense. An Englieh subject, he was peroled
for the purpose of deportation September 2l,
1935. He was returned to England end is
8t1ll there. ‘ '

"The subject, through his slster, _ :
of New York Cilty, has corresponded with the
Board of Probmtion snd Parolse a number of
times since September, 1938, in an sffort
to get & Governorts Pardon. He had been
declared by the Immigration and Naturallze-
tion Serviee to be ineligible for re~entry
into this counbry. It was thought that a
pardon would remove the disabilities In-
curred by reason of the originel convictlon,
and enable the subject to return to this
country and become & cltlzen.

"The slster is renewing the request for
pardone.

"The Board of Probation and Parole has here-
tofore interpreted the term 'Pardon'! to mean
in one instance that the applicent for perdon
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will thereby be absolved of all gullt, and
in the other instance to mean a complete
Reatoration of all G&vil Rights.

"In the case of ___ no claim of
{nnocence is made &b this time., Therefore,
the Board is not in a position to recommend
complete pardon absolving of
guilt from the erime for which he 1s serving
a 11fs sentenea.

"Tha faot thab S has always been an
-alien in this aﬁuntry. the Board is not in a
position o recommend to the Governor that
he restore civil rights which the subject has
‘never had.

"In the Attorney General's Survey of Release
Procedures, Chapter 2 of Volume III, Pardon,
the subject, of 'Pardon for Reformation' is
treated, and the following quotes are ex-
oarpﬁs rram that aactien: s

"1\ gentence may seem just when imposed.
But eireumstances change and, the sentence
which covers a long period of years may bew,
cone, UNNEcessary, harmful, and thus unjust

. s et S

"'Every senbtence is but a rough estimation
into which enter problems related to the
personality of the wrongdoer and eonditions
Qf thﬁ autﬁida Werld s - o'

“'Gasas are imaginable where & full end free
pardon would be, goclologleally and psychos
logleally, the "Juster" method . . !

"1It s the pracﬁiee of all nationes to digw
charge most of thelr "lifers" when, after
many years, the. noboriety of . thelr crime
grows pale . . !

"As we have fcund,'the pardoning power hag
a number of uses other than 'to absolve of
all guiltt and 'to restore c¢ivil rights.!
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, “Tha Board of Probation and Parole weuld
appreciate your opinion, before making a
recommendation to the Governor, as to

whether .~ - -can be pardoned for any
one or mOre of vy 'reasons stated above and
quoted from the Attorney Genersl's Survey of
Releage Procedurea, Chapter 2 of. Vblume I1I,

’ ?g‘gdﬂh.

Under Section 7, Article IV, Constitution of Misscuri, the
Governor of this. State may grent a pardon for all offenses save
treason and cases of impeachment, subject only to the law as to
the mammep. of eemplying for pardens,, Sald section readst

"he governor shall have power to grant
reprieves, commutations and pardons, efter
éenviatien, for all offenses except treason

and ceses of impeachment, upon such condi~ -
hions end with puch restrictions and limita-
tions aé he may deem proper, subject to
provisions of law ss to the manner of applying
for pardong. ‘The power to pardﬂn shall not
ineluds the ‘power to parole.

Under $ection 5h9, 250, R&Mo 1949, it becomes the duty of
the Board of Probation end Parole 46 make recommendation to the
Governor of any inmate who in its opinion may be eligible for
pardon or when requested by the Covernor bto investigate and
report on any applicsnt for a perdon. Sald section reads:

"The board of probation and parole is hereby
guthorigzed and it shall be its duty to recom~
mend to the governor for his consideration
gpuch inmetes as in the opinion of the board
may be eligible’ for pardon or commutation of
sentences or, on request of the governor, the
board shell investlgate and report to him with
respect . to any application for pardon, commuta=
tion of sentence, or reprieve.

In Stete ex rel. Oliver v. Hunt, 247 S.W. (2d) 967, 973,
the court held that a pardon ls an set of grace proceeding from
power entrusted to the executlon of laws, which exeripts the
individual on whom it is bestowed, from punlshment that the law
inflicts for a crime he has committed and further held that a

==t



Board of Probation and Parole

_pardon is aoneeived in mercyvand is sald to be in derogation of
law., See also State ex rel. Stewart v. Blair, 203 S.W. (2d4)
716 718, 356 Mo 7905 ﬁtab@ Vc Erinkley, 193 SoWn (2d) hﬂ, l.c,
SBI 35k Mo 1@53-6 o

In S‘b&t@ Ve JB.GObS@nj 152 ﬁ &‘t’q (gd) 1661’ 1.Q0 1063, 138
AeLe<Re 115}, the defendant took sun sppeal from a judgment sen=~
teneing him to five years in: the penitentiary. The State filed
a motion to dismiss his appeal because pending the appeal snd
while the defsndent was incarcerated under sald judgment, he
wes granted aii unconditional ‘perdon by the governor.s The State
contended by thée defendant. aaeep%ing the pardon, he waived the'
right of appesl. Said motion was overriled by the court and the
court held that the defendant was entitled to an opportunity to
remove the stigma from the judgment or convietion, the fact that
he was convicted remalns. The ¢ourt further held that the essence
of pardon is forgiveness or remission of penalty, end that pardon
implies guilt and aceeptanoe thereef 8 oanfeasicn of guxlt, and
in mo holding galds ;

"In Lima Ve Blagg. 3&5 MOQ l’ 131 SQWQ 2d0
583, 5 the court en banc gave approvel
to definitions of the term 'perdon,' ass
followst t'A pardon as defined in 20 ReCeL.
Sece 1y p. 521, is "a declaration on record
by the chief magistrate of a state or county :
that a person nemed ls relieved fram the legsl
congsequences of a specific crime," or, as
stated in L6 C.J. Sece 1, p. 1181, "a pardon
is an act of grace proseeding from the power
intrusted with the execution of the laws,
which exempts the individual on whom it is
begtowed from the punishment the law inflicts
for a ocrime he has committed."t Moreover,
'as the very essence of a pardon is forgive-
ness or remission of penalty, & ardon implies
%uil i' 146 gaiot&zg. 325 p.i§ib A perdon
carries an imputation of gullt; acoeptance a
gconfesslion o?"ﬁﬁ. 20 ReOeLe SeCs L1, De B23e
(Ttallics ours.) 4 pardon 'affirms the verdict
and disaffirms it not.' Searle v, Williams,
Hob, 288, 293. These definitions and connota~
tlions point to the reason for the rule annocunced
by the texts Accordingly, it has been held that
a party may not accept 2 beneflt bgsed on the -




 Board of Probation end Perole

' legality of a judgment, and thereafter be
heard to complain that the Judgment is o

. epproneous. . He may not so abtack the judgment

becanse by asking and sccepting ax,e’auﬁive
clemency g& said, in sffect, that he was
rightly convicted. He may not admit gullt
to escape imprisomuent, and et the same time
protest innocence. to avold payment of fine
end costs, Menlove v. State, 153 Ind. 80,
53 NoE. 3853 2 #neys Pl & Pr. 173~182, and
cases oited. Bubt see Eighmy v. People, T8
Ne¥s 330, holding the fact that the accused
had received a parfon would not authorige the
dismigsal of his writ of error bgcause in-
jury msy be presumed from the judgment until
reversed, as the infemy and discredit to
which he is subjected by it will remain.

(1) Do the faots of the instent csse call
for the spplication 6f the prinelple that

the acoeptence of a pabdon smounts to &
walver of the defendant!s rights on appeal?
The instrument evideneing the pardon lssued
by the Governor (the deed or charter of
pardon, 88 1t is sometimes called) recites

on 1ta face that it was granted '‘Upon the
attached recommendation of the Board of
Probetion and Parole, gnd because of the

fact thet I em gonvineed that thls man is
not guilty. # # %1 (Itallcs ours,) We need
not patise to determine the legal effect of
tha iteliclzed languasge. It is sufficient

to say that it would be harsh and ironical

to imply a confession of gullt from the fact
of escceptence of such a parden, It 1s somee-
times the case that the only redress open to
en immocent man ls through a pardon. Here

the Governor deemed defendant a fit subject
for executive clemency because he thought him
not guilty. There is no inconsistency whatever
in the defendant accepting such s pardon and
at the same time denying his gullt, For these
reasons, e dlstingtion may be drawn between
the ordinary pardon, which is governed by the
general rules hereinabove noted; and ons where
it affirmatively appears to have been granted
because the Governor was satisflied of the -
innocence of the accusede # & "
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The foregoing declsion is conclusive that pardons are
granted for other reasons than for the innocencs of the acoused,

Volume 67, CeJs8,, Section 2, p, 565, provides that the
Qonetitution of the State is & source of the governorfs power
to pardon snd readst ) S o

"The perdoning power is not inherent in any
officer of the state, or any department of

the state, but, instead, is a sovereign power
inherent in the state or a governmental power
inharent in the people whe may, by c¢onstitu-
tionkl provision, confer 1t on any officer or
department as they see fit, The constitution
of a state 1s, of course, the source of the
governorts power to grant pardons when such
power is conferred on him by the constitution,
While i1t has been sald that there are many
reagons why a power of thls kind should be
confined to the higheat executive officer,

and that 1t is not a Jjudicisl power, 4t has
slso been asserted that it 1is neither naturelly
nor necessarily an executive funetion, At any
rate, the power of the governor to grant par-
dons, when conferred on him by the congtitution
of the atate, discussed Infra Section 3b, is

an executlive power and funection,

"The pardoning power, whether exercised under
the federal or state constitution, is the same
in 1tes natude and effect as that exercised by
the representatives of the Inglish crown in
this country in colonlal times,.

"The pardoning power is in derogation of the
law, that ls to say, if laws could always be
enacted and administered so as to be just in
every clrcumstence to which they are applied
there would be no need of the pardoning power,”

Volume 67, CsJeS8., Section 6, p. 5TL, further states the
general principle of law that the exercise of power to pardon
is within the uncontrolled discretion of the officer within
whom it 1s vested and reads:

o
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""e power of pardoning is founded on
eonsiderations of the publiec good, and 1s

to be exercised on the ground that the public
welfare, which is the legltimate objeet of all
punishment, will be as well promoted by a
suspension as by an execution of the sentence.
It may also be used to the end that justice

be done by correcting Injustice, as where
after~discovered faots convince the offlcial
or board invested with the power that there
was no gullt or that other miastekes were

medej but, not being s Judlcial process, it

is not & corrective Judicial process to remedy
a wrong, A garden.ie granted, not es a matter
af*rlgh%, but as a matter of grace bestowed

by the government through 1ts duly authorized
officers or departments. It is, however, not
& personal favor oF s private act of grace
from the individual happening to possess power}
it 1s granted in the exercise of & publlic func-
tion or as an act in the interest of the public
welfare, The exercisge of the power lies in

the absolute and uncontrolled discretion of

the officer in whom it is vested."

As seen under the foregoing decision, constitutional pro-
visions and statutes, a pardon mey be granted regardless of
whether the one geeking it may be conmpletely innocent of the
crime of which he was convicted. Frequently, pardons are
granted upon grounds similar to those referred to in your letter
conprising a part of the Attorney Generalts Survey of Criminal
Procedursa, Chapter 2, Volume III, on pardons.

The authority vested in the governor of this State to
pardon is not restricted as to the grounds upon which a pardon
mey be granted, other than treason and cases of impeachment,

80 in feect this request boils down to whether you desire to
recommend a pardon, even though you may be fairly well convinced
that the applicent is not entirely innocent of the crime for
which he was sentenced. Thls is a matter entirely within your
discretion. '

CONGLUSION

Therefore, it is the opinion of this department that in
the case at bar you may recommend that a pardon be granted on
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other grounds than that the applicent is innocent of the com-
mission of the orime for which he was sentenced and for which
he is now iheercerated in the Stabe Penitentiary. As herein~
above stated, this is a matter entirély wlthin your discretion.
Your recommendation may be as & result of meny conditions and
circumstances similer to those referred to in your request and
taken from the Attorney General's Survey on pardons.

ﬂj?iff The fereg@ing opinion, whiéhelvharaby eppronyvwaa prapared’
' by my Assistant,; Mre Aubrey R. Hemmet®, Jr. - -

h'l_Ybu$S~very»trugyg

| |  JOHN M. DALTON
o o Attorney General -



