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t he present place of abode at some future time. Very 
few students at Rolla have any intention of remai ning 
there after completing their education. However , every­
one must have a domicil (Restatement of Conflict of Laws, 
Sec tion II , page 23) , and the law now recognizes that, 
alt hough a person may·intend to leave a dwelling place 
at s ome future date, he may, nevertheless, have his 
home there . Comment a, Section 18, Restatement Conflict 
of Laws, page 36, states: 

"The intention t o make a new home in­
volves to a certain extent the i dea 
of fixi ty. A person does not intend 
to make a place his home unless he has 
an intention to remain there for a time 
at l east. If he intends to remain there 
permanently, it is easier to find tha t 
he i ntends to make his ' home there than 
if he intends to move away at some time 
in the future. If he does not intend ' 
to move at a defini-te time, it is easier 
to find that he has made his home there 
than i f he -intends to move at a definite 
time . It is ·possible , however, for a 
person to make his home in a place even 
though he does intend to move at a defi­
nite t ime ; although the more distant 
t hat time is the easier iP is to find 
that he has an intention to make his 
home there-." 

In the case of' Klutts v. Jones, 21 New Mexico, 720 , 
158 Pac . 490, the question of' residence for the purpose 
of' voting was involved and, in t he course of ita opinion, 
t he court stated (158 Pac. l . c . 491): 

"Appellant argues that, because the wit­
ness testified t hat she did no t intend 
to remain in Taiban should ahe find a 
situation in some ot her p l ace that 
suited her better, or should she fail 
to secure employment in the schools at 
that place, she was not a r esident of 
such voting precinct within the meaning 
of the Constitution.. This is the extreme 
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view, whi ch finds some support in the 
earlier cases . In t he case of Berry 
v . Wilcox, 44 Neb . 82, 62 N. W. 249 , 
48 Am. St . Rep . 706, the court says: 

" ' The older cas es and so.ue of the modern 
ones r equire as an essential element the 
animus manendi , and constr ue t his t erm 
as meaning an in~ention of always remain­
ing.' 

"In t his case , the questionwas as to 
whether or not a student at an ins titu­
tion of l earning was a r esident of t he 
t own in which such ins t i t ution was l o­
cated, and entitl ed to vote at elec­
tions held t here. The opinion is so 
ins t ruc tive upon t he point here raised 
t hat we quote a t ~ngth therefvom: 

" ' That what place is any one ' s domicile 
i s a question of fact; that if a s t udent 
have a f ather living; i!' he remain a mem­
ber of his f a t her' s f ami ly; if he return . 
to pass his vacati uns; if he be mai n tained 
by his father--these are s trong circum­
s t ances repell ing a pres umpti on of a change 
of domicile . But if he be separ a t ed fr om 
his f a t her' s i 'amily, n ot mainta:ined by him; 
i f he remove to a college town and take up 
his abod~ there without intending to re­
turn t o his former domicile--these are cir­
cumstances more or less conclusive t o show 
t he acquis i tion of a domicile in t he town 
where the college is si t uated. The same 
view was t aken i n Sanders v . Getchell , 76 
Me . 158, 49 Am. Rep . 606. The Supreme Court 
of Ohio , quoting St or y 's definition of 
"Domicile" , adds: "I t is not, however, 
ne cessary t hat he should intend to remain 
there f or a ll time . If he lives in a p l ace 
wi th t he int enti on of r emaining for an in­
defini te period of time as a p l a ce of fixed 
pr esent domicile , and not as a place of tem­
porary es tabl ishment, or for more trans i ent 
pur poses , it is , t o all i n t ent s and f or all 
pur poses, his re s idence . " Sturgeon v . Korte , 
34 Ohio st. 525 . 
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"'In Dale v. Irwin, 78 I ll. 170, t he court 
said: "What is ' a permanen t abode 1 ·t Must 
it be hel d to be an abode which the part y 
does not intend to abandon a t any future 
time? This , it seems to us , woul d be a 
definition too stringent for a countr y 
whose people and characteristics are ever 
on t he change . No man in active life in 
t his state oan say , wherever he may be 
placed.L. This is and ever" ~hall be my 
permanent abode . It woul d be safe t o 
say a per manent abode , in the sense of 
t he s t atute, means nothing more than a 
domicile , a home, which t he part y is a t 
liberty to l eave , as interest or whim 
rnay dic t a t e , but without any present 
intention to change i t. 

" •These authorities, we think, present 
t he law in its true aspect . The fact 
t hat one is a student in a university 
does no t of itself entitle him t o vote 
where the university is situated, nor 
does it prevent h i s voting there . He 
resi des where he has his established 
home , the p l ace where he is habitual ly 
present, and to \Vhich, when he depar t s , 
he int ends t o return . The fact t hat he 
may, a t a future t ime , intend to remove 
will not necessarily defeat his residence 
before he ac t ually does remove . It is 
not necessar y that he should have t he 
intenti on of always remaining, but there 
mus t coexis t the fact and the i n ten t ion 
of making it his pr esen t abiding place , 
and t here must be no intention of presently 
removing . • 11 

The c our t further s t ated (158 Pac . l.c. 492): 

"The ques tion of whether a person i s a 
r esident of one p l ace or another i s 
l a r gely a questi on of intention, and, 
where t he intention and the acta of the 
party are in a c cord with the fact of 
residence i n a given pl ace, t here can 
be no doubt of the fact t hat such a 
part y is a bona fide r esident of the 
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pl ace vJhere he intends to and does 
r eside , and t hat he has the right to 
exercise all t he rights and privileges 
ac corded actual res~dents of such 
place , provided he comes withi n t he 
pr ovi s i ons of t ne law regulating such 
r ights. 11 

.. 

The authorities ci t ed in t he Klutts case may appear 
t o conflict wi t h t he de cisi on of t he Ke.a sas City Court Ol' 

Appeals in the case of Goben v . Murrell, 19.5 Mo. App . 104, 
in which it was hel d that students attending t he Amer i can 
School of' Os t eopathy at Kirksville had not fulfilled the 
require.nent of residence neces s ary to qualify them as 
voters t her e . That case , however, had been submi tted t o 
the court on an agreed statement· of fact, which included 
t he following (19.5 Mo . App . l ~c. 106): 

~~~~ -11- ~~ It is f urther agreed that at the 
election held on t he 4th day of April, 
1916, t here were cas t and counted f or 
t he con tes t ee mor e t hat t wo hundred 
votes cast by pers ons who came to the 
city of Kirksville from tneir respeative 
homes and places of r e sidence o·uts ide 
of t he city of Kirksville and Adair 
county , Mi ssouri , and were, bef ore and 
at the t ime of leaving t heir said homes 
and places of residence to come to Kirks­
ville , residents of the plaoes from 
whence t hey came . That said per sons 
oa.me to Kirksville for the sole pur pose 
of bec oming s t udents at t he American School 
of' Osteopathy, an insti t uti on of l earni ng 
located at sai d city, with t he in~ention 
of remaini ng in sai d school three years 
and of t hen l ocating a t places elsewhere 
for t he practice of os teopathy. And tha t 
they di d so bec ome students in said school 
and were such students at the time of said 
election and t ime of voting, and had been 
s uch s t udents in said s chool for one year 
next before said election, and t hat each 
of sai d persons voteu in t he r e spective 
wards in which they lodged during said 
time . And t hat said per sons have never 
alt ered their inten t ions ol' leaving the 
ci t y of Kirksville as soon as t heir course 
of study at s aid s chool shall have been 
complet ed. ->~ ~~ ~:-" 
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There was nothing in this statement to show that any 
of the s t udents had evidenced any intention to make Kir ks ­
ville t hei r home . As the court point ed out ( 195 1110 . App . 
1 . c . 109) : 

"Under our election law a student neit her 
l oses his old residence nor gains a new 
one during .i.1is absence from the for m.er , 
or presence a t t he latter. It is t r ue 
t hat t hi s law does not pr eclude his be ­
coming a resident and voter a t t he s chool 
t own or c i t y , but his int ention must be 
evidenced by something a1ore than his mere 
physic a l stay in the place . He ~ !a­
t end t o make it his home--not that he 
s ha l l r emaiii Tor ilte::-:but his home in­
defini t e l y. And so if he c omes into the 
place for the temporary purpose of getting 
an educati on and then to leave for ot her 
par t s , he has no t such a residence as en­
ti t led him to vote . " (b.;mphasis ours) 

From the foregoing it can be seen t hat no hard and 
fast rule can be l aid down, which would cover eve r y situa­
t ion which might arise under your question . However , cer­
tain situations might be pointed out • . Insofar as unemanci­
pated minors who are students are concerned, their domi cil 
is fixed by law as that of their parents . 17 American Juris­
pr udenc e , Domicil, .se c t i on 57 , page 625 . Thus , they would 
not be taxable in Phelps Count y unless their parent s were 
domiciled there . A singl e student over t he age of t went y­
one , who attends s chool there , residing a t a dor mitory or 
boarding house , . ~~d r emaining in Rolla only during the 
school year , and re t urning to his parents • residence during 
vacati on, and having no intention of remaining in Rol la 
aft er having comple t ed his educat ion would not be c on­
sidered, by reason of h i s presence there t o attend school, 
to have es t ab lis bed a residence in Phelps County for t he 
purpose of taxation. Res t a t e.aent of Conflict of Laws , 
Sect ion 18, page 37, Section 22 , page 46 . On the ot her 
hand, a student who has married, and definitely left hi s 
.family home and taken a house in P~elps County t o live 
t here with his family until he graduat es , should he c on­
sidered to have established his resi dence t here for the 
purpose of t axat ion. Res t atement of Conflict of Laws , 
Section 22 , page 46. 
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Cases which lie between these two extremes mus t 
depend largely upon the intention of the persons i nvolved. 
A previous domicil is presumed to have continued it until 
it is shown to have changeci . 17 American Jurisprudence, 
Domicil, Section 81, page637 . Intention to change domi­
cil may be shown by declarations of the part y , (Id. Sec­
tion 88, page 641}, and by acts and conduct indicating an 
intention to change domicil. (Id. Section 89, page 641) . 
Acts and c onduct tending to throw light on t he subject 
include "~:- ..:(- -:t· identification with regard to social and 
business life of a place; his membership i n lodges and 
clubs; his cnuroh activities; i:- ·;(- -::-" . (Id. Section 89 , 
page 642) . 

The exercise of political rights is a fact and circum­
stance which may be considered. However, the fact that a 
student has exercised his right to vote in Phe l ps County 
does no t conclusively establish t hat place as his r esidence 
for the purpose of taxation. State ex rel~ Dowell v. Ren­
shaw, 166 .Mo . 682 , 66 s.w. 953, Annotati on, 107 A.L.H. 448 . 

Another problem must be c onsidered insofar as s t udents 
who are not residents of Missouri are c oncerned. Section 
137.090, RSMo 1949, quoted above, merely provides the place 
where property of a Missouri resident having personal pr op­
ert y in more than one county in the state should be assessed. 
In the case of City of St . Louis v . Wiggins Ferry Company , 
40 Mo . 580, the court held that personal propert y of a non­
resident which had acquir ed a situs in Missouri was subject 
to taxation here . 

The principle behind this and similar cases is stated 
at 110 A. L.R. 715, as follows: 

"The maxima ' ;,nobilia sequuntur personam' 
has never been allowed to stand in the 
way of the power of a state to tax property 
having an actual permanent situs within its 
jurisdiction; and it has always been held, 
assumed, or conceded t hat t angible personal 
property having an actual situs i n a state , 
is there taxable , regardless o:f' the foreign 
domicil of its owner , the t heory belng t hat 
inasmuch as the property enjoys the prot ec­
tion of the state, it must be made to c on­
tribute to its maintenance . -;'-:- -:c- -1~ 11 

* 
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"The courts are all agreed that before 
tangi ble personal property illay be t axed 
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in a state other than its owner's domicil• 
it mus t acquire there a locat i on more or 
l ess per manent . It is dif f icult t o define 
t he i dea of permanency that t his r ule con­
no t es . It is clear ·t;ha t ' per manency , • as 
used in t his connection , does not c onvey 
the i dea of t he cham: teris tics of the per­
manency of r ee.l es t ate . It merel y involves 
the c oncept; of being associated with t he 
general mass of property in the s t ate as 
contranted with a trans i ent status--viz. , 
l i kelihQod of being in one state t oday and 
in anot her tomorrow." 

The cases in which t hi s questi on has arisen , so f a r 
as we have been abl e to determine , have involved personal 
property used in business i n a state ot her than that of 
the domicil of t he ovrr1er . However. t here would appear 
to be no l'eason for not applying the rule to personal 
proper t y_ not used in bus iness owned by a non-resi dent of 
Missouri, which has beco.ne per manently loca~ed in this 
stat e . As s t a t ed, exact definition of the degree of per­
manency r equir ed is impos sible . £ach case mus t depend 
upon its particular fac t s . 

Cv.t~C.LUSivN 

Ther(:lfore , it i s the opi n i on of thi s department that 
personal proper ty belonging to s tuden~a a t t he Missouri 
School of Mines is subject to assessment in Phe lps County 
onl y if t he owner th6re of i.a a resident of said county . 
Whe t her or no t a person not otherwise a res i dent of Pnelps 
County bec outes such by reason o:f his a t tendance a t the 
School of Mines, depends principally upon whe t her or not 
such s t udent i n t ends to make his place o!' abode t here his 
home during the t i me that ne is in school. Unemancipat ed 
minors , in no event, acquire r esidence there by reason of 
t heir attendance , as their domicil retnai ns t hat of t heir 
parents . Personal property be l onging to s t udents , who are 
in no event residents of Missouri, may become taxable in 
Phelps County if its locati on t here is of such a permanent 
nature as ~o give it a situs there . 
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This opini on, which I hereby approve , was prepared 
by my Assi s tant , 1!r . Robert H. delborn. 

RHW : lw 

Yours very trul y , 

JOHN iii . l>ALTON­
Attorney General 


