
PENSIONS : 

COUNCILMEN : 

There is no incompatibility in a retired pensioned 
policeman of the City of Maplewood serving as city 
councilman of the City of Maplewood so long as such 
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. retired pensioned policeman, in his capacity as 
councilman, can take no action with regard to the 
amount of pension that a retired policeman of 
Maplewood should receive . 
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March 12, 1953 

,.Ionornble Stan l oy ,. nl l a ch 
Prosecutinr Attorney 
~t . Louis County 
Clayton, 1·1 "~sour! 

D~<>a.r Sir : 
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m'is dep~rtrnont is ~n r~ceipt of your r P-cont 
requeot ~or an off iciP l opinion . You thus s tnto your 
request : 

" ~ o would doopl y appr')cinto it if 
you \"o;... ld l ot uo ho.vo t' e opinion of 
your of fl ee on t'1o fo 110\. ing 
questions : 

"1. Con B r~tir('d police o~"!'icor 
of a t ' ird class city who is receiv­
ing n ponaivn during his retireoent , 
at the su.rne time llold office as a 
councilr:lari or vlc1 err.tan of s a id city 
nnd draw a sal ary for that service ? 

"2. Can such retired police o"'~icer 
waive his ~Pnsi on during the tine ho 
serves as alderman or councilcan and 
t '1on resume hin ponsion when his 
aervice on tho council has ended . " 

The probl em whi ch vou present is , so fo r as \ e are 
abl e to de t ermine , unique . The neer('s t anal or-1 to it s oens 
to bo thnt of "incompatible offices ," which, WC" believe , 
furnishes sone ruidnnc e in t ' is matter • ny "inconpa tib le 
off ices" is neant the hol dir 1 , by the same p~rRon, of 
two or more o"'~icos tlc dut i es of w~ich ~ro conf l icting. 
T. is rna t t~r is c l earl y stt'l ted in the c so o~ c- ta to v . 
~us , 135 Jo . 3?5. At l . c . 338 of its opinion, tle court 
statod : 
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" At common law the only limit to the 
number of offices ono person mir,ht hold 
was th!: t tl-wy shoul d be conpa tible and 
consistent . The incompatibility does 
not consist in a physical inability of 
one person to dischargo tr~ duties of 
the t~o offic es , but there oust be so~e 
inconsistency in tho functions of the 
two ; some conflict in the duties required 
of the o~ficers , as where one has sone 
supervision of the other , is required 
to deal ,·ith, control , or assist him. 

"It was said by Jud -.e Folger in People 
ex rel. v. Green , 5l3 N. Y. l oc . cit. 304 : 
1 \Vhore one office is not subordinate 
to t~e other, nor tho rel~tions of the 
one to tho othor such as nrc inconsistent 
and repup,nant , there is not thet incom­
patibility fror which tho l aw declares 
that the acceptance of thq one is tho 
vacation of the other . The force of the 
word, in its anplication to t his nat tor is , 
that fror the nature an~ r~la ions to each 
other , of the two pl aces , t hey OU[':ht.not 
to be hel d by t '1e sar.to person, from the 
contrariety and antagonisn which TlO, ld 
result in the nttenpt by one p~rson to 
faithfully and i rpartial ly discharge the 
duties of one , toward tl..o incUI!lbent of 
t Le other . Thus , a man may not be landlord 
and tenant of the srune promises. He may 
bo l andlord of one farn and tenant of 
another, thouch he cay no t at the same 
hour be able to do the duty of each r e l otion . 
The offices must subordinate, one tho 
other, and t hey oust , p_er se , have t!.e 
right to interfere, one td tli tho other, 
before they are incompatible at common 
law. •" 

Froo the above lt tould appear that incompatibility con­
sists of conflict in function, and that one person may hold 
t~o or more offices if the proper discharee of the duties o f 
each may be performed by the s me individual. 

However, the fact situation which you present is not one 
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in which the same person ho lds , or seeks to ho ld, t\.O or more 
offices , but is one in vhi ch a person rho rec eives a pension 
fron a city as a retired pol ice of~icer seeks to know ~hether 
ho cay properl y serve ao councilnan of llis city • 

• Je believe that the onl y question in this re ard is 
whether t 1wre wo.lld. be any conflict in interoot in S'.lch a 
si tuation . · e further bolievo that such conflict co~ld only 
arise if such person, in his capacity as councilman, '>Oul d be 
in a position to exert influence i n having his pension raisod. 
I f he could ne b elieve that such incompatibility ould exist ; 
but tlnt if he co l d not that such incompatibility ..oul d not 
exist . 

In t his re~nrd Te note the opinion forwarded by you to 
us, of Charles ~ . Altenbernd , city attorney of Maplewood, which 
is the city in question. 

'l'hat opinion states t~JB.t Ordinance Uo . 3039, which is the 
ordinance which provi des for End fixes the acount of the r etir ed 
policeman's pension, was passed under the provisions of Section 
7075, RSJ'o 1939 , which is now faction 78. 200 , RSI~o 1949 . 
Ordinance llo . 3039 was , the opinion infoi'1'!1.ed us , submitted to 
t he city council by petition, si~ned by e l ec tors of the city 
equal in number to twenty- five per cent of the votos cast for 
all candidates fo r mayor at the l ast preceding general el ec tion, 
and cont einod a request that said ordjnanco be submitted to a 
vote of t he people if not passed by t he city council . T~is 
ordinance was not passed by the city council , but Tins submitted 
to a vote of the poopl e , and \.us adopted at an el ection hold 
Novr.mbor 2, 1948, b"3car-inr, offec+-ive thirt y days thereafter . 

The opinion then calls attention to t ho provis'ons of 
Sec tion 7075 (nort ~ action 78 . 200) which provides that: 

"If a :cajor ity of the qualified elect ors 
voting on tt~ proposed ordinance shall 
vote in favor t hereof , such ordinance 
ohall thereupon bocone a vr> l id and bind-
i nc ordinance or tho city; and any ord inance 
proposed by p~tition, or ~hi ch shal l be 
adopted by a vote on the peo~le , canno t 
be repeal ed o r a-ended except by a vote 
of the people . " 

In tho 1939 Revised ftatutos of Mi ssouri t he above portion 
of the quoted statute ~as contained in Sec tion 7075 ( now Section 
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78 . 200) . In the 1949 ~o\ised Statutcn of J'is~ uri t he above 
is found in Secticn 78 . 210 . 

The Al tenbernd opinion con cludes: 

"It is , therefore, my conclusi on that 
since the proposed ordinance was adopted 
by a vote of the people , a councilr.lan 
of t he C ~ ty of J.!npl ewoo d v1ould h.a ve no 
ooryortunity t o vo~e upon t he question 
of wheth~r or POt pens j ons of r~tired 
police o·nficers cot..ld be 10\"'ered or 
r aised since the ordinance could only 
be amended by a vote of tho people and 
t he pons!.ona 1rovidcd for co ld only 
be determined by a vote of tl ... o peopl e . " 

From the above it '.!Oilld see:c to be clear that tho r e tired 
pensioned policeoan vo ul d ro t , a s co uncilman, be in a position , 
in hi s c apacity as councilm~n, to hve any influence in r aising 
hi s pension , anc that th~rofore no conflict or inconpatibil ity 
r.oul d be present . 

C0UCLUSION 

It is the opinion of this dopar~ent t hat t horo is no 
incompatibility in a r~tirod pensioned policenan of the City 
of Mapl ewood serving as city councilman of tr.e c.: ty of Uaple­
wood so lonG as such r etired pensioned policeman, in his 
capacity as councilman, c~ take no action in r ocard to the 
amount of pension that a r e tired policeman of the c : ty of 
l~aplewood should rece ive . 

The foregoing opinion, which I hereby approve, was pre­
pared by my assistant , Mr . Hu~h P. Uillirumson. 

HP : 1:-t 
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Je~poctfully submitted, 

Jorm J~ . D.." LTCN 
Attorney Cener a l 


