
Jmxbx£iLTON 

R~~S : County court may establish public road under 
Section 228 .180, RSMo 1949 , and need not 
comply with Sections 228. 010 through 228 . 100, 
RSMo 1949, if it does so . 

May 26 , 1953 

Jo~sen 

Honorabl e H. K. Stumberg 
Prosecuting Attorney 
St . Charles County 
St . Charl es , Hissouri 

Dear Sir : 

,/e havo received your request :for an opinion of this 
department , which request is as follows: 

11 I would apprecia to an official opinion 
from your office on the following : 

" Is a County Court of a County of the 
third class under Section 228. 180 
authorized to establish and construct 
with public road and bridge funds a new 
road to which the right of way has been 
donated without going throuGh tho pro­
cedure of Pe tition for Establishment , 
Notice of Application and Hear ings as 
provided for in Sections 228 . 010 throuGh 
228 .100 Missouri Revised Sta tutes, 1949." 

Section 228. 020 , RSl~o 1949, provides for a petition, to 
be si~ned by twelve freeholders , to be fil ed with the county 
court for tho establishment of a publ ic road . 

Section 228 . 030 , RSUo .l949 , requires notice of such 
intended application to be posted in three or more public 
places in tho township . 

Section 228 . 040 , R5Uo 1949 , provides : 

11 \lhen the petition required by section 
228. 020 i s presented, and upon proof of 
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notice having been given as required in 
section 228 . 030, i f no remonstrance is 
filed and if the petitioners give the 
right of way for the proposed road or 
pay into the county treasury an ao.ount 
of money equal to the uhol e ao.ount of 
d.ru::lages claio.ed by land owners through · 
whose land the proposed road would run, 
tho county court , uithout discretion to 
do otherwise, must opon said road and 
thereupon the court shall proceed as in 
sections 228.010 to 228 .190 provided 1n 
cases where upon a hearing tho court find 
lt necessary to establish a road. " 

Section 228 .. 050, RSJ:o 1949., provides for the filing of 
remonstrances and a hearing before the county court o~ thG 
question of establishment of the road. 

Section 228 . 060, RSr.to 1949 , requires a survey to be made 
by the county eng ineer i f the court finds the establishment of 
such road necessary . 

Section 228. 070, RSMo 1949 , provides that no road shall 
be established until it has been exanined and approved by the 
county highway engineer . 

Section 228 . 080, RSUo 1949, provides for the order estab­
lishing a road to be entered by the county court when the 
right of way has been secured. 

Sectio"l 228. 090, RSLfo 1949, provides for the filine; of 
deeds and relinquishments for the right of way. 

Section 228.100, RSMo 1949, provides for condemnation 
proceedings . 

Section 228 .180, RSMo 1?49, provides : 

"1. The right of ei!linent dona.in is vested 
in the several counties of the state to 
condemn·private property f or public road 
purpose , including any land , earth, stone, 
tiober, rock quarries or gravel pits neces­
sary 1n establishing building, grading , 
repairing or draining said roads , or in 
building any bridGes, abutments or fills 
thereon. 
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"2. If the county court be of the opinion 
that a public necessity exists for the es­
tablishnent of a public roa d, or for tho 
takinz of any l and or property for the pur­
poses herein mentio~od, it shall by a n order 
of rocord so declAre - and shall direct the 
county higlmny enc lnoer -a 1 thln fifteen days 
thereafter to survey, mar!: out a nd describe 
said road, or t he land or oatorial to be 
t aken, or both, and to proparo a. map thereof ­
showing the location , courses and distances , 
and the l ands across or upon which said ·pro­
posed public road will run, or the area _ 
d~ensions , description and location of any 
other property to be taken for the purposes 
herein , or both, and said highway e~gineer 
shall fil e said ~P and a report of his pro­
ceedinss in the promises in t he office of the 
county clerk. Thereupon tho county court 
shall cause to bo published in some newspaper 
of general circul ation in the county, once 
each week for three consocutiva weeks , a 
notice givin6 tho width , beginning, te~~­
tion, courses and distances and sections and 
subdivisions of the land over ;hich the pro­
posed road is to be established, or the 
location, area , dimensions and descriptions 
of any other land or property to be taken , 
or both, and tr~t said l and or propo~ty is 
sought to be taken for public use for road 
or bridge purposes . 

"3 . Clairls for dana.gos for tho taking of 
any such land or property nay bo filed in 
the county clerk ' s office by tho o mor of 
said property or by tho omrdian.s or cura­
tors of insane p ersons or ~inors ownin{; said 
property, vith in twenty days after the last 
day of said publication. If any claim for 
dattages be filed, the s~ shall be heard 
on the first day of any regular or adjourned 
term of the county court after the expiration 
of the twenty days last aforesaid. 

"4• If the county court and the l and or 
property ov.nor be unabl e to a gree on the 
amount of the da"Cages, or if persons owning 
l and or property sought to be taken or the 
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guardian or curator of any insane person or 
~nor owninG such property shall fail to file 
a clatm for damAges, the county court shall 
make an order reciting such fact , or facts , 
as the case may be , and cause a copy of same 
to be delivered to the judgo of the circuit 
court of that county , a11.d a transcript of 
the record and the original files in said 
cause shall bo transmitted by the county 
clerk to the circuit cl erk of the county. 
Upon receipt of the copy of tho order of 
tho county court l ast aforesaid by tho circuit 
~udGe , the circuit court, or tho judge thereof 
~ vacation, shall oako an order settins the 
causo for honring within thirty days , and if 
the order fixing the date of sald henrinc bo 
ma.do by the judge in vacation, it shall f orth­
with be filod i n tho office of tho circuit 
clork and tho clerk shAll causo copies of said 
orders to be served on owners of tho property 
or material to be taken, and a lso tho guardians 
and curators of insanf\ persons or mnors having 
any interest in such property or material , not 
l ess than ten days before the dnte of said 
hearing . 

"5. Tho court, or judc e in vacation, shall 
cause to be impaneled a jury of six free­
holders not interested in the matter or of 
kin to any member of the county court , or 
to any l andowner in interest . said jury 
shall view the l and, or other property, pro­
posed to be taken , and shall hear the evidence 
and determine the question of d.amages under 
the direction of the court or judge. Five of 
said jury concurring may return a verdict , and 
in case of a disacreenent another jury cay be 
impaneled. 

"6. The public necessity for taki~ said 
property shall in nowise be inquired into by 
tho circuit court , and t he judgment of the · 
circuit court , or judge thereof in vacation, 
in said causo shall not be revioued on appeal 
or by writ of error . " 
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· In tho case of Petet v . ~cClo.nahan, 297 ~~o . 677 , 249 S . \i . 
917 , the SupremD Court discussed tho o.foro-oontioned statutory 
provisions as they appenrod in tho ~evisoa 3~tutos of 1919. 
At that tine \That are no\7 Joctions 228. 010 to 228. 100 appeared 
as Sections 10625• 10630, e.nd w!lat is now Section 228. 1.80 ap­
peared as Sect:ou 1.0636. :n discussinG these statutory pro­
visions the court stated (297 ~o . l . c . G85): 

11 1 . Under this head it is contended thAt 
tho county court ua.s without jurisdiction 
to make the findin.::;s and order of' April 21 , 
1919 , with respect to the relocation of 
the 3t. Joseph-J.:all.s - Rushvi1lo- Winthrop 
Road because no application therefor h.ad 
boon fil ed and notice given in accordance 
with Sections 10625 and 10626, Revised 
statutes 1919 . A read~ of tho entire 
article (Art . 1 , -cn!lp . 9(j) ~ it ~lain , 
however , that tno separate sche~es-w olly 
rnaoEondenr-of-oach othor areuEroviaoa ror 
esta 1~ih~a.na:r6locatfn p lie roads;-
Undor the sr-(6ecs . 106~6-10630) thO 
proceeding must be initiated by the petition 
of froohol.dors of the nunicipal tovnship or 
tomships throubh vhich the proposed road 
will run; under the second (Sec . 1.0636) the 
county court may in tho first instance act 
of its orm. motion . By Socti.on 10636 tho 
pouor of ecinent domain in connection vith 
tho establis~nt of public roads is vested 
directly in the several counties of the 
state to bo exercised by tho~ in their sev­
er~l capacities as ~uasi-ounicipal cor,rora­
tions and tho county co~t ls mndo the a.Gent 
through l7hich tho po.:ror is to bo exorcised. 
lhonevor the county court io of tho opinion 
that a luD!Ic necessity ox!its-foz· tho ostab­
IISnmon or a !ub11c road, rogardieas-or the 
source of~tsrirormanOn or of the consiaera­
tions tEat :clB.Y move It thereto; n-ty ~ an 
order or-Fecord-so-declare and d!rec tno -­
countynimwat oncirieer to Si.i'rvez, carlf'Out 
and a&scr~e no road, ew. uo a.nt8ceden:e-or 
rliiii!narz step"sare necossa.ry to give It -
urtsdlctFon to ta~thoso proceeaings . ~is 

sec Ion o ~he-roaa-law was p1airi1y tritonded 
to invest the county court with tho power to 
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establ i sh and open publ ic roads whenever 
and wherever public necessity requires it , 
without wait in ., upon tho tardy and uncertain 
acti on of individual land otmers or co:::l!luni­
ties . " (Emphas is ouro . ) 

Thus it appears fro::n the decision in this case tha t t wo 
a lternatives are presented for tho establishment of a public 
road. One is under the procedure o~tlined in ~cctions 228 . 010 
to 228.100 and the other under Section 228 . 180 . Under Section 
228 .180 no petition for establishrn.ent is roqulred to be f iled, 
a l though notice of tho establishment of the road must be pub­
l ished in a neuspap er in tho county . Thoro ls no provision 
under Section 228 . 180 for rcaonstr ancos and hearings as pro­
vided in Section 228 . 050 , and t11oroforo such procedure woul d 
not be required under t hat section. 

Compl iance uith the statutory provisions !or ~~c estab­
lis~ont of public roads bas been held to bo jurisdictional. 
Lli tchell v • . lichols , 330 ?:o . 1233 , !)2 s •. l . (2<!) 885 . Therefore, 
if the county court proposes to establish a public road and 
expend public funds thereon, one of tho two statutory nethods 
must be co .... "Plieci with . If tho cou..'"l.ty cou:-t sees fit to order 
t ho establis~ent of tho r~d ~'"l.dor ~oct!on 223 . 100 , it woul d 
need only to fol1ou the requirenonto oct forth in that section. 
If , on tho oth~r hand, the cstablis~nt i s not to be made by 
the court on i ts orr.n order , the provisions of uections 228 . 010 
to 228 .100.( .... 311.o 1949, must be folloVJod , '.71th the provision of 
Section 22ti . 040 to be taken into conslderation t'lhen, as in the 
present case , the landor.nora propos e to donate the right of way 
for the road. 

COUCLUS!Oll 

Therefore , 1 t is t ho opi:ai on of this depal"tuent t hat under 
sec tion 228 . 180 , RSJ.lo 1949 , a county court may establish and 
construct with public funds a public road ithout co~plying 
with the provisions of Sections 228 . 010 through 228 . 100 , RSJ.fo 
1949 . 

-
The foregoing opinion, nhich I hereby approve , was prepared 

by my Assis tant , Ur . Robert R. ,:o1born. 

Yours very tzoul y , 

J Oilll 1l. DALTOll 
Attorney General 


