




















Honorable Frank Schanzmeyer,
Honorable Joe Stock and lHonorable
Paul i, Haslag:

we cannot by any stretch of the imagination
say the law was followed, or that the ime
provement agreed upon was substantially the
same as that provided for in the prior pro-
ceedings, which are the foundation for the
tax bllls, Not only was the length of the
road materially shortened, the courge changed,
and the construction cost multiplied by 2%
(nearly), but the road substituted wos a
state highway, which the law says shall be
bullt at the expense of the state, ana we
are asked to sustain tax bills Issued to
pay over a third of the cost of that road,"

Reference also was made in that decision to Section
10897, H.5. Moe 1919, which provided that: "'Any county or
other eivil subdivision having funds of 1ts own arising from
a road tax or bond issue may expend said funds in the building
of the state road system' therein," The Court, in holding
that the terms of saild Section 10897 could not justify the
expenditure of a Speclel Rosd District's funds on the state
road system, under the statutes relating to assessment and
the collection of such district funds, l.c. 1007, in sald
Platte City case, further said:

"But the Legilslature evidently did not
intend, by this or any of the other secc=
tions mentioned, to authoriue the divere
sion of funds raised by special assess=
ment under article 8, c. 98, for one
purpose, and their application to another
under different ausplces, I such were
the intention, 1% could not stand, % « #,"

The Kanses City Court of Appeals held to the same ef=
fect in the case of Wheat vs. Fla tte City Benefit Assessment
Special Road District of Platte County et al., 59 S.W, (24)

88, In that case there was also a change in the original

plan for the construction of a highway., In that case the

funds of the dlstrict were borrowed under a statute permitting
the borrowing of funds for building & rond by the road district
under plans already adopted, In holding that such fundas of fhe
district could not be used in the construction of a highway
under such changed plans the Court, l.c, 90, 91, saild:

"It is, therefore, proper to inguire into the
reason the statute provides that the money
loaned should be used in the construction of



Honorable Frank Schanzmeyer,
Honorable Joe Stock and Honorable
Paul H, Haslag:?

the road that had been planned., The primary
purpose, of course, of this is for the pro=-
tection of the land owners against whose land
the lioad District had issued the tax bills,
which were liens upon the land, The statute,
under which the road was originally projected,
shows that the scheme of building the road

is always initlated by the land owners them-
selves, Of course, the law protects them
against diversion of the money raised by
liens created upon their lands by providing
that the money should be spent for the pure
pose 1lntended,"

We believe questions 1, 2, 4 and 5 may be considered
ond determined in one answer, since they all refer to the
disposition, in one particulcr or another, of Special Road
District funds,

We have seen from these statutes that where taxes
are collected on tax bills agalnst property in a Specilal
Road Distrlet, or from any source, it must be deposited
with the County Ilreasurer who shall place such funds to the
credit of that district in a separate fund and such districts
thereby become absolute owners, respectively, thereof, We
have seen also that such fund may only be used for the es-
tablishment and masintenance of roads, bridges and culverts
in such Special Hoad Districts and incidental expenses, and
that the diversion of the use thereof from such purposes is
contrary to the sectlions of sald Chapter 233 and the decisions
of our Courts construlng such statutes,

We have also seen thet the Commissioners of a 8pecilal
Road District incorporated as benefit assessment districts
in counties not under township organization, have the entire
and exclusive control over roads, bridges and culverts and
their maintenance, and the funds of their respoctive districts.
The County Courts of counties having such Specilal Road Districts
have no statutory authority to teke any official steps to pre=~
vent the Commissioners of a Special Road District from using
the funds of the district, even if any district funds may have
been diverted by using them on roads in such districts other
than for the use of which such taxes are collected, or for
other purposes mentioned in questions 1, 2, 4 and 5 in your
letter, 7The remedy to prevent the unauthorized expenditure,
if eny, of district funds must be invoked by the owners of
land in such districts against whose lands tax bills are issued

-9-



Honorable I'rank Schanzmeyer,
Honorable Joe Stock and Honorable
Paul H, Haslags

for the collection of funds belonging to such district., The
Commissioners of a Special iicad District are not accountable

to the County Court for the property or funds of the district
or for the management or expenditure of the funds of the dise
tricts The County Court has no power to question any of the
acts of such Commissloners, in any way. The owners of property
in the district only may do that, This will, we believe,

fully answer questions 1, 2, I} and 5 in your letter.

Question number 3 submitted in your letter and herein=-
above copled, asks what proceedings must be hed to dilssolve a
Special Road District, The Speclal Road Yistricts in Osage
County, Missouri, are Benefit Assessment Special Road Districts
and Osage County 1s & county not under townnhip organization,
Such districts are governed and controlled Ly Sections 233,170
to 233,315, inclusive, RSMo 19,9, respecting their organization
and establishment, the conduct of the business of such Special
loed Districts, and the procedure for dissolution, set out in
the sections above-numbered, While it is true, ss we have ob=
served from the statutes hereinabove cited, that the property
end menagement of such districts are within the exclusive cone-
trol of the Commissioners of such distriects and the County
Court of any county containing such Special Road Districts has
no governing authority over such districts after their organi-
zation and after the order has been made constituting such dis-
tricts, respectively, subdivisions of the State for governmental
purposes, yet the County Court of any such county does have the
exclusive right and duty to dissolve any such Special Road Dis-
trict, upon compliance being had with the sections of Chapter
233, RSMo 1949, pointing out the procedure to be followed to
dissolve any such Specilal lioad District, The Younty Courts are
ziven no authority to ilnitiate a proceeding to dissolve a Special
Road District, 7The procedure for the dissolution of any such
district 1s contained in Sections 233,290 and 233,295, kSMo 1949.
lsach of these sections provides a separate method for placing
in motion proceedinsgs to dissolve such Special Road Vistricts,
Section 233.290 provides that, whenever an owner of land within
any such road district shall file with the County Court of the
county in which such district may be located, a petition, veri-
fied by an affidavit, alleging that such road district nas no
Commissioners and hes failed to elect Commissioners at any
regular election of the district, or has falled to hold a special
election to fill any vacancy in the office of Commissioncr, or
that such road district has ceased to perform the functions for

which it was created, the “Younty Court shall give notice, by
posting up five notices in conspicuous places in sald district,



Honorable Frank Schanzmeyer,
Honorable Joe Stock and Honorable
Paul H, Haslagt

of the filing of such petition, and that unless cause be

shown to the Court on a day to be named in said notices,

not less than thirty nor more than sixty days from the

time of posting such notices, why the said rosd district
should not be dissolved, that the scme will be dissolved.

The sectlion further provides that if on the day named in

the notices no person appears who has an Interest in the
matter and shows that sald district 1s performing the funce
tions for which 1t was created or that it has Commissicners
or that good cause exists why the said road district should
not be dissolved, the Court shall, on the next court day,

make its order of record th:t such road district be dissolved,
The section further provides that if any party in interest
does appear and show cause, as is in said section provided,
the County Court shall proceed to hear evidence on the matter,
and if 1t appears to the satisfaction of the Court that no
good cause exists why such road district should not be dis-
solved, it shall enter its order of record that such road
distriet be dissolved, but, if the contrary appears, the

said petition shall be dismissed, This section further pro=
vides that upon such dissolution of any such Special Road
District the land therein shall be divided into road districts
under the provisions of Sections 231,010 to 231.030, 231.050
to 2314100 and 137.555 to 137.575, R8Mo 1949, and any money
that may be on hand to the credit of such Special Road District
thet is not needed to satisfy any liabilities of any such
Special Road District, shall, by order of the County Court,

be turned over to such new road districts in proportion to
the number of acres allotted to each such new district,

Section 233.295 provides e separate and different
method from said Section 233.290 respecting the putting in
motion, proceedings to dissolve a Special Road Distriet and
the dissolution of such district, Said Section 233.295 reads
as follows:

"Whenever a petition, signed by the owners
of a majority of the acres of land, within
e road district organized under the provie
sions of sections 233,170 to 233,315 shall
be filed with the county court of any county
in which said district situated, setting
forth the name of the district and the
number of acres owned by each signer of
such petition and the whole number of acres
in said district, the sald county court
shall have power, if in its opinion the
public good will be thereby advanced to



Honorable Frank Schanzmeyer,
Honorable Joe Stock and Ionorable
Paul H, Haslag:

disincorporate such road district, No such
road district shall be disincorporated until
notice be published in some newspaper pube-
lished in the county where the same is site
uated for four weeks successlvely prior to
the hearing of sald petition,"

This section provides that after the petition required
by the section is filed with the County Court, notice shall be
published in some newspaper published in the county where the
same is situated for four wreks successively, prior to the
hearing of said petition, and thereupon the Court shall have
power, if in its opinion the public good will be thereby ade
vanced, to disincorporate such road district, This section
does not in detail describe the steps and proceedings to be
had in the hearing of the petition filed under the terms of
said Section 233,295, but it is clear that the Court must
have a hearing after the notice required is given to deter=
mine if, in the Court's opinion, the public good will be
thereby advanced in dis~incorporating such road district,

This section requires that the petition to dissolve must be
signed by the owners of a majority of the acres of land withe
in such road district. This provision itself, when complied
with, would be persuasive evidence to the Court that the wishes
of the property owners in the district would be best served

by dissolving the district. But there might be other interests
of a public nature that would demand thet seid public road dis-
trict be not dissolved and that said petition be dismissed,

The Court must determine under seid section whether the publiec
good will or will not be advanced by the dissolution of such
districts The Court would be authorized in the formmlation

of its opinion one way or the other to take evidence on what
does constitute the publiec good and shoukl give all persons

who may appear an opportunity to be heard on the question,

We have seen from the terms of said Sections 233,290
and 233,295 that exclusive power is given to the County Court
to dissolve a Special Road District located in its county,
The district cannot automatically dissolve itself, We have
observed that the majority of property owners within the
district cannot alone accomplish a dissolution of the dilstrict.
They must file their petition for dissolution required by the
statute with the Court, Full compliaence with the terms of .
each of said sections must be had in order to dissolve & Specilal
Road District under either of such sections, Upon such complie
ance the County Court of any such county under either section
may meke an order of record dissolving a Special Road District,



Honorable Frank Schanzmeyer,
Honorable Joe Stoek and Honoreble
Paul H, Haslag:

CONCLUSION

Considerinz the premises, it is, therefore, the
opinion of this office that:

1) The Commissioners of Benefit Assessment Special
Road Districts incorporated under Sections 233.170 to
2334315, imclusive, RSMo 1949, have exclusive control over
roads, bridges and culverts and their maintenance, and the
funds and the use thereof in their respective districts.
The County Courts of counties having such Special Road Dise
tricts have no statutory suthority to take any official
steps to prevent the deviation, if any, in the expenditure
of such funds for purposes other than those for which such
funds were collected, The remedy to prevent any unauthorized
use of such funds must be invoked by the owners of land in
such districts whose lands are affected by tax bills issued
for the collection of funds for any such district;

2) That proceedings to dissolve a Benefilt Assessment
Special Road District in thils State are set forth in Sections
233.290 and 233,295, respectively, RSMo 19,9, which must be
followed and fully complied with to dissolve any such Speecial
Road District initiated under either of such sections before
such district may be legally dissolved,

The foregoing opinion, which I hereby approve, was
prepared by my Assistant, Mr, George W, Crowley.

Yours very truly,

JOHN M, DALTON
GWC:irk Attorney General



