- E
-

- - ' . LA : . T
CACRICULTURE: 1) Commissioner oft Agriculture has no independent. power t&

ANTMATR: promulgate rule reguiring testing for Brucellosis of cattle
BRUCELLOSIS: beine brought into Mo. and exc¢lusion or other disposition
ATDMTINISTRATIVE of those found to be infected with such disease. Sec. 267.
LAWS 260, RS#o 19449, confers such power upon him acting conjoint-

ly with the State Vet. and representatives of the U. S. Lept. of Agri.

2) Com. of Agri. has no independent power to promulzate rules poverning
transportation of animals to and from community sale barns and terminal
stockyard markets bput may make such rules relating ounly to suppression of
Bang's Ulsease conjointly with State Vet. and representatives of the U.S.
Dept. of Agri. 3) The vower of cuarantine extends only to diseased stock
and those capable of carrying or causing the disease. “The vower of quaran-
tine cannot be extended by rule or reculation. li) State Vet. may refuse

to permit cattle owner opserating under Plan C of Sec. 267.292, kSio., Cum.
Supp., 1951, to move cattle of adult herd without test showing freedom
from Brucellosis. 5) Sec. 267,130, HSMo 1949, covers all dangerous disecase:
of cattle of a contagious, infectlous or spreading character,

October 22, 1953

Honorable L. A. Kosner, DUVH
State Veterinarian
Department of Agriculture
Jefferson City, Missourl

Dear Siri

We have received your opinion request deted July 27, 1953,
which request reads as follows: ~

 Hingsmuch as we are eontemplating the
writing of new regulations for an ex-

and eradicatlion, I respectfully request

_ F [ LE D panded prograsm of BErucellosis centrel

a review of all of the statutes pertain-
ing to Iirucellosis and Dilszeased Animsls
and specilfically Sections 267,130, 267.~

2%0. 267.250, 267.260, 267,280, 267.290,
267310, 267,330 and 267,30 and Houae
B1ll los 36 of the b66th General Assembly.

"In formulating the new program we need
specificelly to knowt

le Is sufficient authority granted to

us under House Bill 36 and Section 267.130,
Revised statutes of HMiesourl, 154%, to make
and promulgate regulations setting down re=
quirements for Prucellosis on cattle enter<
ing the State of Missourl?

"2, For promulgation of rules and regula=
tiona covering animals moving out of com=
munity sale barns and terminal stockyard
markets.

"3, Authority to quarantine an entire herd
suspected of being infected with Brucelleosls.



Honorable L, A. Rosner, DVM

Suspieion of 1nfoction 1n a herd may be
~ on the brgls of a poaitive teat for Bru-
. oellesld obtained on- one or more animala
'fcf thia herd.- SEY

“_"h ﬂAuthority te quarantine 8- herd

- ‘operating undeér Plan C.. «in whieh no test
. 1s made 'of the adult herd' and ‘the owner
o eleets to fbllow e’ pregram of. vaccina- R
© ."tlon of.éalves only, In other words

Cgan wWe - quarantina this herd with the
. regulrement that e animsls be shipped
- except . on permit and to: slanghtar unless
‘;cgnegative to the blood teat?

sufficient authority granted under L
o te 267,260 for the promulgation of

" pules and regulations neceasary to the
- eontrol and eradication of Brucellosis?

"In addition to the abovs would Section
2674130 permit promulgation of rules

and regulations for the control and
eradication, including necessary
quarantines, of any dangerous dlasease
of a contaglous, infectlious or spread-
ing charecter not specifically referred
to in the statute 1tself, as for example
atrophic rhinitis .in swine, Infectlous
gastroenteritis of baby plgs, veslcular
exanthems, vesicular stometitis,
leptoapirosis, listeriosis and other
diseases whlch might make thelr appearance,

"I should also like to know if this de-
partment has the authorlty to guarantine
an entire herd for Tuberculosls when we
have reason to suspect Tuberculosis In
this herd, based upon the findlng of
lesions of Tuberculosls in an enimal
shipped to slaughter or in cases whers
a reactor has besn removed previously
from the herd and the owner refuses to
retest the herd."

We shall take up the guestions in the order in which you
have stated them in your letter,



Honorable L. A+ Rosner, DVM

UE&TION NO. 11 "Is sufficient authority
7] ¥ to ue under House Bill 36 and
Section 26T7.130, Revised Statutes of
Missouri, 1949, to make and promulgate
regulations setting down requlrements
for Brucellosls on cattle entering the
State of" Missouri?“ :

Presumably by this ‘question you eontemplate the promulgation
of a rule requiring that ecattle belng brought into the state be
tested for Brueellosis and exclusion of those that prove to be ine
feoted with the disease. .

. Bectlon 267,130, RSMo 1949, grants no authority for making
such a rule.  The only rule=making power. contained in such section
is given by the: following words contained in Subsection 1 of auoh
sectiong , .

Y & 5 unless the said Veterinary
surgeon is satisfied that it 1s im-
practicable to quarantine as herein
set forth, then he shall prescribe

in writing such other rules and regu-
lations as he mey deen best."

This refers only to rules prescribing the manner of guarantine
of infected stoek, when it is impracticable to quarantine in the
manner prescribed in the preceding part of said Subsectlon 1.

Subsection 2 of Bection 267.296, R. S. io., Cum. Suppl, 1951,
to which you refer as a part of House B1ll No. 36 of the 66th General
Assembly reads as follows'

"2, The comnissioner of agriculture is
hereby authorized and directed to make

all reasonable and needful rules and reg-
ulations for the carrylng out of sectlons
267,292 to 267,298, including rules and
regulations governing the importation into
the state of all livestock, and including
shipments from public livestock markets
operating under federal or state 1nspection
within the state."

Although the latter portion thereof standing alone purports
to grant the authority for the regulatlion or regulations you con-
template, we belleve thils portion of the stvatute is liamlted by
the preceding portion of the subsection so that the commlssionerts
regulations would be authorized only in so far as "reasonable and
needful for carrying out Sectlons 267.292 to 267.298, R. S. lio.,
Cuie Suppe, 1951." These sections authorize the commissioners to
supply Brucella vaccline and veterinary service free of cost to
persons who co-~operate with the Bureau of Animal Industry of the
Unlted States Department of Agriculture and the llssouril Department

_3_



Honorable L. A. Rosner, DVM

of Agriculture in a program for eradicatlion of Bang's Dlsease by
participating in certain plans set up in Section 267.294, R, S.
Mo,., Cum, Supp., 1951, It could not be sald that the type of
regulation: contemplated by Question No. 1 of your request is
"needful or reasonable" to implement these sectlons,

The only authority granted in this general area 1s in Sectlon
267.240, RSMo 1949, providing that the Governor wmay order the State
Veterlnarisn to visit any state or territory, where Bang's Disease
is sald to exlst and investigate and report to him., Then the Com-
missl oner and State Veterinarian, subject to the approval of the
Governor, may "“arrange and adjust such rules and regulations as
safety may demand for the transportation of livestock through or
into this state!" from any state, territory or country where Bang's
Disease may exist, :

Such regulations, however; would apply only to cattle brought
in from particular areas outside the state where Bang's Dlsease
was found to exlst and would require the approval of the Governor,

Sectlon 267.330, KSio 1949, places some restrictions on im-
portation of cattle from outslde the state, requiring a cesrtificate
that they are free from symptoms of infectious or contaglous disease,
This section, however, confers no rule-making vower upcn the Com=
missioner of Agriculture,

Section 267.260, KSMo 1949, we believe doecs not confer upon
the Commissioner the independent authority to meke the ruies con=
templated by this question, but does confer asuch power upon him
conjointly with the State Veterinarian and representatives of the
United States Department of Agriculture. This section of the
statutes lis discussed further under Question No, 2, infra, which
discussion is applicable to the rules contemplated by this question,

QUESTION NO. 21 "For promulgation of
ruies and regulations covering animals
meving out of comuunity sale barns and
terminal stockyard markets."

The rules and regulations contemplated by this question
would reqguire testing of all cattle consigned for sale to a
community sales barn or a terminal stockyard market and would
provide th:t the Department of Agriculture might quarantine any
cattle suffering from a contaglous or infectious disease.

In asccordance with the discussion of subsectlion 2 of Sectlon
2674296, Cum. Suppe., 1951, we believe that such regulatiouns would
not be "reasonable and needful™ to lmplement Sections 267.292 to
267.298, Cum. Supp., 1951, and hence 1t does not authorize the
Commissioner to promulgate the regulations contemplated by the
question,

-



Honorable L, A, Rosner, DVM

Section 267 260, RSMo 19&9, reada as follows:

267, 260. Control of Bang's diseaﬂe--
acceptance of federal rules.--For the
- purpose of controlling Bang's disease in .
'neat cattle and cooperating with the
: - United States department of agrioulture
.. . in suppressing and combating Bang's
G - dlsease, the commissioner of agriculture
may accept and adopt, on behalf of the
state, the rules and regulations prepared
by the United States department of agrie
culture relating to the suppression of
such disease and cooperate with the au=-
- thoritlies of the United 3tates in the en=
‘forcement of thelr provisians; or the com=
missioner of agriculture may follow such
other procedure as to inspection, condem~
nation, ‘disinfection, disposal and other
procedure, reasonably necessary in the
suppression of such disease, as may be
agreed upon and adopted by the commis-
sloner of agrlculture and the state vet-
~erinarian and the representatives of thé .
United States department of agriculture,
Within the amounts, which may be appro-
“priated for this purpose, the state may.
‘pay such proportion of the expenses. in-
curred ln suppressing or combating such .
disease under the provisions of this sea-
tion as shall be determined by and mu-
tually agreed upon with the Unitéd States
department of agriculture."

This sectlon purports to authorize the Commissioner to adopt
on behalf of the astate the rules of the United States Department
of Agriculture, relating to suppression of Bang's Disease, and to
co=operate with the Unlted States Department of Agriculture in
their énforcement, It also provides that the Commissioner of
Agriculture may follow such other procedure as to inspection, con=
demnation, disinfection, disposal and other procedure, reasonably
necessary in the suppression of such disease as may be agreed upon
by the Commissioner of Agriculture, the State Veterinarian and re=
presentatives of the Unlted States Department of Agrieulture,

- This statute, we believe, confers upon the Commissioner of
Agriculture the power to make rules and regulatlons governing the
transportation of animals moving tc and from community sales barns
and..terminal stockyard markets, so long as such rules relate to
"inspection, condemnation, disinfection, disposal and other procedure,
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Honorable L, A, Rosner, DVM

reasonably necessary in the suppression of such dlsease," and so
long as such rules are "agreed upon and adopted by the Commlssioner
of Agriculture and the State Veterinarian and the representatives of
the United States Department of Agriculture.," It does not confer
upon the Commissioner of Agriculture the power independently to make
such rules,

The use of the word "procedures" is strange, and ordinarily would
refer tc the manner of proceeding, or method., Heading the statute as
a whole, however, we think the word 18 intended to mean substantive
rules relating to the suppression of ang's Disease, and we so in=
terpret 1it.

QUESTION NO. 3t "Authority to guarantine

an entire herd suspected of belng infected
wlth Brucellosis, Suspicion of infeection
in a herd may be on the basig of a positive
test for Brucelloslis obtained on one or more
‘animals out of this herd,"

Section 267.130, RSMo 1949, 1s the only power given in the
law to guarantine particular livestock (as distingulshed from live=-
stock from particular geographical aress as 1n Sectlon 267,240 and
267,250, R8Mo 1949, Infected with Lang's Disease.,) Although Bang's
Disease 1s not speclfically mentioned in this section, it is ine-
ecluded in the phrase "any other dangerous dissase of a contaglous,
infectlous or spresding character." Stbsection 1 of the said
Section 267.130 reads as follows:

"267.130. Quarantine--notification to -
county court--procedure,-=~l, If, upocon
investligation, sald Vveterinary surgeon
shall be satlsfied that such livestock 1s
suffering from or. infected, or capable of
infecting with or causing what is known

as glanders, farcy, tuberculosis, con-~
taglilous pleuropneumonia, Texas fever,
rinderpest, foot and mouth disease, or

any other dangerous disease of a contagious,
infectious or spreading character, against
which he may think best to quuarantine, he
shall Immediately quarantine the same by
placing it in pens, barns or sheds, or
fields, completely separated from other
susceptible stock not so disecased or in-
fected, until such diseamsad stock shall be
disinfected or completely recovered, and
its release ordered by the state veterinary
surgeon or his deputies, or shall have been
killed or disposed of as herein provided;
end all barns, sheds or pens containing the
diseased stock shall be surrounded with &
good and sufficlent fence to prevent any
other stoeck from approaching nearer than
one hundred feet to the barn or pen contain-
ing such diseased stock, unless the sald

wbym



Honorsable L, A. Rosner, DVM

veterinary surgeon 1is satisfied that
1% 1s impracticable to quarantine as
herein set forth, then he shall pre-
scribe in writing such other rules

and regulations as he may deem best."

‘This section, by requiring that stoek which is "suffering
from or infected or capable of infecting with or causlng i d
any other dangerous, infectlous or spreading character" be sep-
arated from other susceptible stock "not so diseased or infected"
until such "diseased stock" shall be "disinfected or completely
recovered" contemplates that only dlseased atock or those capable
of carrying the disease be guarantined. There 13 no suthority:
for quarantining of an entire herd on the basis of one or two
cows therefrom belng infectecd with the disease -- unless it may
be sald that the other cattle in the herd by resson of having
_been in contact with those infected would be capable: of earrying
the dlisease, Cattle capable of infecting with or caugling the
disease in other cattle may be quarantlined under this section,

 Nelther does thls section or any other contain any authority
to broaden by rules and regulations the quarantine power beyond the
confines of thls gection, )

{QUESTION ¥O0. 4: "Authority to quarantine

' herd operating under Plan C in which no
‘test is made of the adult herd and the owner
‘elects to follow a program of vaccination
‘of calves only. In otler words can we
iquarantine this herd with the requirement
‘that no animals be shipped except on permlt
‘and to slauﬁhter unless negative to the
‘blood test?

'"Plaﬁ'c,“ referred to in this question, is defined as follows
in Section 267.294, R« 54 Hoe, Cume SUPPaes, 1951:

"(3) tPlan C' means calfhood vaccina=
‘tion without test of any part of the herd
‘and the plen is confined to thoss herds

in which movement of animals is restricted
to speclal permlts issued by the state
veterinarian,"

Any person operating under this plen will have signed ~the
agreement provided for in Sectlon 267,292, Cums Suppe, 1951, Al=~
though there is no authority to quarantine his lerd, he 1s not
permitted to move any animal except on permnit from the State
Veterinarian. Such permits could be subject to any ressonable -
condition the State Veterinarian chose to impose == including the
condition that they be tested and found Bang's Lisease frees.

=T



~ Honorable L, A, Rosner, DVM

The effect, therefore. would be the same as that of a quarantina.

QUESTION NOo 53 "Is sufficient authorib:\r
‘granted under statute 267,260 for the
promulgatlion of rules and regulations
necessary to the control and eradication
of Brucellosia?"

: We belieVe the dlscusaion under Question lNo. 2, supra, is
applicable and fully answers this question, . :

. QUESTION NO, 6: "In addition to the sbove
 would Sectlon 267,130 permit promulgetion
of rules and regulations for the control
and eradication, includlng necessary guaran=-
_tines, of any dangerous dlsease of a cone
" taglous, infectious or apreading character
"not specifically referred to in the statute
itself, as for example atrophic rhinitls in
swine, infectious bastroenteritis of baby
- plgs, veslcular examthema, veslicular stoma-
- bitls, leptospirosis, listerlosis and other
;dlseases which mlght wake their appearance,."

Section 267.130, supra, is limited in its scope as to the
rules and regulations permitted to be promulgated, The only au-
thority for the promulgation of rules end regulations 1s contained
in the last sentence of subsection 1 of that statute., It reads
as followss

" 4 % unless the sald veterinary

surgeon is satisfled that it is

impracticable to quarantine as here=

in set forth, then he shall preseribe

in W?LLiﬁ& such other rules and regula-
"tions as ne may deem oest.

The rules and regulatlons avthorized by this section relate
only to the method of quarantine and will not permit other rules
relating to the suppression and eradication of the disease.

So far as the quarantine power is concerned, however; and the
power to malke rules relating to the method of quarantine, the statute
is certainly broad enough to cover diseases other than those named
so long as they are "dangerous diseases of a contagious, infectious
or spreading character."

You ask whether you cain quarantine an entire herd for Tuber=
culosls when you have discovéred lesions of Tuberculosis in an
anlmal shipped from the herd. In our judgment no such power exists
unless 1t is that cattle exposed to thie disease may be sald to be

B



Honorable L, A, Rosner, DVM -

capable of lnfectling with or causing Tuberculosls in other cattle,
The discusslion under Question No, 3, relating to Bang's Disease,
1s applicable alsc to 'Tuberculosis.

CONCLUSION

It is the oplnion of this office thats

1,) Section 267 130, KSMo 1949, confers upon the Comnissioner
of Agriculture no power to promulgate a rule requiring the testing
for Brucellosias of cattle beilng brought into Hisscuri, and the ex=~
clusion as other dispositlion of those found to be infected with
such dlsease, Nelther does Subsection 2 of Section 267,296, RSMo,
" Cume SUupPe, l?kl grant such power, sald section conferring power
only to meke rules to. implement Sections 267.292 to 267.296, ke S,
MO+, Cume Supp., 195l However, Section 267.260, RSMo 19&9, con=
fers upon the Comulssioner of Agriculture, ecting conjointly with
the State Veterinarian and representatives of the United States
Department of Agriculture, the power to adopt such rules,

2e) The only power conferred upon the Comulssioner of Agriw-
culture to promulgate rules and regulntlons governlng transportation
of animals to and from community sale. barns and termlinal stockyard
markets 1s that given by Section 267.260, RSMo 194%, which glves
the Commissioner of Agriculture the authority to make such rules
relating to the suppression of Bang's Disease only, as may be agreed
upon and adopted by the Commisslioner, the 3tate Veterinarlan and
representatives of the nited States Department of Agriculturs,
The Commigsioner has no such authority independently. -

3s) The 3tate Veterinarlan nas no power %o quarantine an
entire herd of cattle on the basls tiiat cone or two cattle of such
herd is known to have Brucellosis, or Tuberculosis, unless the
other cattle of such herd, by reason of having been in contact
with Infected cattle, are capable of carrying or causing the di=-
sease, The power ol quarantline extends only to diseased stock
and those capable of carrying or cauvsing the disease. The power
of quarantine cannot, by rule, be extended beyond the confines of
Section 267,130, HSMo 1949,

lte) There is no power to quarantine the adult herd, not in=
fected with Brucelloslis, the owner of wiiich is cooperating in a
Brucellosls control program under "Plan C". However, such owner
will have voluntarily submitted to & plan under which he is not
permitted to move any animal except on permit from the State
Veterinarian, whilch psrmlt may be conditloned on the testing of
such animal and a result of freedom from the disease.

‘5.) The rule-making power of Section 267,130, RSMo 1949,
relates only to the method of effecting the quarantine, and does

=Qa
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not confer the poWer; by rule, to extend the gquarantine power,
Such section covers all dangerous diseases of & contaglous, in~-
fectlous or spreading character.

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Mr. W. Don Kennedy.

Very truly yours,

JOHN ‘M. DALTON
Attorney General .
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