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N'cRJCUL'T'URg,: 1) Commissioner of f1~gricul ture has no independent. J~<JI@'e.;r t.e, 
t~Ji!J:''}c.LS: promulgate rule requiring testing for Brucellosis of cattle 
BRUCELLOSIS: bein~' brought into _Ho. and exclusion or othei' dis:position 
J'-D~vfJHIS~_1RATIVE of those found to be infected Hith such disease. Sec. 267. 
LL\\rJ: 260, HS}''io lSILi-9, confer.s such povJer upon him acting conjoint-
ly with the State Vet. and representatives of the u. S. 0ept. of Agri. 
2) Com. of Agri. has no independent potoJer to pronml~~ate rules g.overning 
transportation of animals to and from community sale barns and terminal 
stockyard markets but may make such rules relating only to suppression of 
Bang's Disease conjointly with State Vet~ and representatives o£ the o.s. 
Dept. of 1\.gri o 3) The }JO'It·rer of o_uarantine extends only to diseased stock 
and those capable of carrying or causing the disease. 'i'he power of quaran­
tine cannot be extended by rule or regulation. 4) State Vet. may refuse 
to perrni t cattle ovmer opt;ra tine; under Plan C of Sec. 267.292, hSri[o., Cum. 
Supp., 19_51, to move cattle of adult herd wi tb.out test sho'ding freedom 
from Brucellosis. S) Sec. 267.130~ RSMo 19h9, covers all danverous disease: 
of cattle of a contagious, infectlous or s~reading character~ 

Honoz-able · L. A. Hosner, D'\f111 
State Veterinarian 
Depart1nent of Agr1cul ture 
Jetfereon Oit;y, Missouri 

October 22, 1953 

Dear slrt 

We have received your opinion request dat•d July 27• 19$31 
whl~h _request reads as foliowa: 

Fl LED 

7 
0 Inaemuch as we &r$ contemplating the 
writing or new regulations for an ex­
panded program ot Brucellosis control 
and eradication.-, I respectfully requ$st 

_.:-··-

a r&v1ew of all o~· the statutes pertain­
ing to Brucellosis and Diseased Anims.ls 
and speci.t'ically Sec·tions 267.~30, 267.-
240. 267.250, 267.260, 267.280, _267.290, 
267.310, 267 • .3.30 and 267.430 and House 
B:i.ll No. 36 of the 66th General Assembly. 

"In 1'orm.u1.ating the new progra:rrt we need 
specifically to know: 

111. Is Sllf'f'icient authol"i ty {~_:ranted to 
us und-er House Bill 36 and Section 267.130, 
Hevised Statutes ot.' f!iissouri, 1949, to make 
and promulgate regulations setting down re• 
quirem.ents for Bru.eGllosis on co.ttle enter-
ing the State of J:.11ssour1? 

n2 • ~.,o-r proxnulga tion of rules and regula• 
tiona covering auLnals moving out of com• 
rrmnity sale bar·na and terminal stockyard 
mark-ats. · 

nl• Authority to quarantine ~"l entire herd 
suspected of being infected wit!), Brucellosis. 
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Suap~c1on ot infection 1n a herd may be. 
on the:bJ.L•ie or a·positive test tor Bru­

. e~el.loete 1 0bta1ned. on one or more> animal• 
': <),Ut ot this herd." · 
~:: . ::>;". •"j •• ', t • ' • . 

114. ·.··Autho].':fty:· to ·qua.rlm,tine a .. herd · 
op$t-8.~1ng 'tlnder Plan -c; '.ln:.which· no test 
is made' :of the: adult' h~rd ·and·-·the· .. OW11er-

· .• -.• ~.o.ta:.to· :f'i!>llolf a· progr:am .· c;>t vac¢1na• 
_. "tlon of .<t.alves .only~_. In other .words 

· · ~.n,:we · quarantine tllis hera with ;the 
.·: .. ;~:~~qt\l,.rome:nt ·. that -·nc · ·anim~s : be . shipped 

"; .&xc,~pt . 9n J>errili t and. to: slS.Ught:&r unless 
:.J1~g(lti"fe to t}le: blood· teurtr _ _ . 

1t ;;.,·. :z~> sllff't~ient -~uth~rtt~ granted uttder 
.·. -. -, .. S:t;at,U.tiJ '267 •260 'for: . the ' p~omulga t1 on of 

ru.Les:·e.nd regulations necefrsary to the 
control an(]. eradic'at1on of Brucellosist 

- . , 

"In ao.d:.ttlon to the. above would Section 
267.130 permit promulgation o£ rules 
and regulations :rorthe'control and 
eradication, including neeessary 
quarantines., of any dangerous disease 
of fl\• contagious, infectious or spread-
ing chQracter not s,peci.t'ically referred 
to in the statute itself', as for exru'l'l.ple 
atrophic .rhinitis .in swine,. infectious 
gastroenteritis of baby pigs, vesicular 
exanthe~a, vesicular stomatitis, 
leptospirosis, listeriosis and other 
diseases which might make their appearance • 

"I should also like to know if this de• 
par~ent has the authority to quarantine 
an entire herd for Tuberculosis when we 
have reason to suspect Tuberculosis in 
this herd, based upon the :finding of 
lesions of 1uberctilosia in an animal 
shipped to slaughter or in eases where 
a reactor has been removed previously 
from the herd and the owner refuses to 
retest the herd." 

We shall take up the questions in the order in which you 
have stated them in your letter. 
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QUESTION NO. lt "Is suftic.1ent authority 
granted to us under House Bill 36 and 
Section 267.~,30, .Revised Statutes of 
!·11-seouri, 19491 to make and promulgate 
regulations setting down requirements 
for Brucellosis on cattle entering the 
State of' I:i11ssour1 ?" 

Presumably by this question you contemplate the promulgatio~ 
of a rule requiring that cattle being brought into the state be 
tested for J3rueellosis and exclusion. of those that prove to be in• 
fected with the disease. 

· Section 267.130, RSl\io 19491 grants no authority for making 
such a rule •. 'l1he only rule•making .power .. contained in such seetion 
is given. by the:. following words contained in Subsection 1 .or such 
section: - · 

11 {io * ?t- unless the said veterinary 
surgeon is satisfied that it is im• 
practicable to quarantine as herein 
set forth, then he shall prescribe 
in writing such other rules and regu­
la tiona as he may deem best •11 

This refers only to ru.lea prescribing the manner ot quarantine 
ot infected stock, when it is impracticable to quarant1.ne in the 
manner prescribed in the preceding part of said Subsection 1. 

Subsection 2 of' 'Section 267.296, H. s. f!Io., Cum. Suppl, 1951, 

.. 

to which you refer as a part of House Bill No. 36 of the 66th General 
Assembly reads as i'ollo"t.rs: 

n2. The commissioner of agriculture is 
hereby authorized and directed to tnake 
all reasonable and needful rules and reg­
ulations for the carrying out of sections 
267.292 to 267.298, including rules and 
r·egulations governing the importation into 
the state of all livestock, and including 
shipments from public livestock markets 
operating under federal or state inspection 
1.-d thin the state. u 

Although the latter portion thereof standing alorie purports 
to grant the authority for the regulat:lon or regulations you con­
template, we believe this portion of the statute is limited by 
the preceding portion of the sv.bsection so that the commissioner's 
regulations would be authorized only in so f'ar as "r·easonable and 
needful for car·ry1ng out Secti0ns 267.292 to 267.298, R. s. Ho., 
Cur:n. Supp., 1951. 11 These sections authorize the commissioners to 
supply Brucella vaccine and veterinary service free of cost to 
persons who co-oper·ate with the Bureau of Animal Industry of the 
United States Department of Agriculture and the i'11ssouri Department 

-)-
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of Agriculture in a progrrun for eradication of Bang's Disease by 
participating ln certain plans set up in Section 267.294, R. s. 
JV.!o., cum. Supp., 19,51. It could not be said that the type of 
regulation~ contemplated by Question No. 1 of your request is 
"needful or reasonable 11 to implement these sections. 

The only- authority granted in this general area is in Section 
267.240, RSlVlo 1949, providing that tb.e Governor• may order the State 
Veterinarian to visit any state or territory, where Bang's Disease 
is said to exjst and investigate and repo1•t to him. Then the Com­
miss! oner and State Veterinarian, subject to the approval of the 
Governor, may 11 arrange a:1.d adjust such rules and regulations as 
safety may demand for the transportation of livestock through or 
into this state 11 i'rom any state, terri tory or country wb.ere Bang's 
Disease may exist. 

Such regulations, however, would apply only to cattle brought 
in from particular areas outside the state 11-rhere Bang 1 s Disease 
was found to exist and would require the approval of the Governor. 

Section 267.330, RS;:Vlo 1949, places 30me r·estrictions on im­
portation of cattle from outside the state, requiring a certificate 
that they are free from symptoms of infectious or contagious disease. 
This section, however, confers no rule-ma1,dng power upon the Com­
missioner of Agriculture. 

Section 267.260, HSMo 19~-9, we believe does not confer upon 
the Corn..'llissioner the independent authority to make the rules con• 
ternplated. by this question, but does confer such power upon him 
conjointly with the State Veterjnarian and representatives of the 
United States Departrnent of Agriculture. 'I'his section of the 
statutes is discussed further• under Question 1~-o. 2, infra, wh:tch 
discussion is applicable to the rules conte:n.plated by this question. 

Qtn<STION NO. 2: "For promulgation of 
rules and regulations coverin~~ anLnals 
moving out of com:_nmli ty sale barns and 
terminal stockyar•d ma.I•kets • 11 

'11he rules and regul~::1tions contemplated by this question 
would require testing of all cattle consigned for sale to a 
com.nuni ty sales barn or a terminal stockyard Lilarket and would 
provide th;_;_t the Department of Agr·icul ture wight quarantine any 
cattle sv.f.fering fl~om a cuntagious or i!lf'ectious disease. 

In accordance with the discussion of s·absection 2 of Section 
267.296, Cu.<ll. Supp., 1751• 1..re believe that such regulattons would 
not be "r·easonable and needful" to impletnent Sections 267.292 to 
267.298, cum. Supp., 19.51; and hence it does not. authorize the 
Com.missioner to promulgate the regulations contemplated by the 
question. 
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. ·• 

Seotion 267.260, RSMo 1949, reads as follows& 

. "267.260. Control of Bang's dilsease-­
aooeptance of federal rUlea,•'!"For the 
purpose of controlling Bang's disease in 
neat oattle.and cooperating with the 
United State.s department of agriculture 
in suppressing and combating Bang's 
disease, the com..m.iasioner of agriculture 
may accept· and adopt, on behalf err the 
state, the. rules and. regulations prepared 
by the United States department o£ agri• 
culture relating to .the. suppression of 
such disease and eoop~rate with the au­
thor! t1.es ot the United States in the en""' 
fo1•~ement of their provisiOnal or the com.• 
missioner .of agriculture may follow such 
other procedure as to inspection, condem-­
nation, disinfection, disposal and other 
procedure, reasonably necessary in the 
suppression of such disease, as may be 
agreed upon and adopted by the commis­
sioner of agriculture and the state vet• 
erinaria.n and the representatives of the 
United States department of agriculture,. 
1rli thin the amounts, which may be appro--, 
'priated for this purpose, the state m.ay 
-pay such proportion of the expenses.in~ 
curred in suppressing or combating such 
disease under the provisions of this se~­
tion as shall be determined by arid mu­
tually agx-eed upon with the United St~tes 
department of a&ricul.ture." 

This section purports to authorize the Commissioner to adopt 
on behalf of the state the rules of the United States Department 
of Agriculture, relating to suppression of Bang's Disease, and to 
co-operate with the United States Department of Agriculture in 
their -~nforcement. It also provides that the Commissioner of 
Agriculture may follow such other procedurf' as to inspection, con• 
demnation, disinfection, disposal arid .other procedure, reasonably 
necessary in the suppression of such disease as may be agreed upon 
by the Comrrdssiolier of Agriculture, the State Veterinarian and re­
presentatives of the Unlted States Depa~tment of Agriculture. 

This statute, we believe~ confers upon the Commissioner of 
Agriculture the power to make rules and regulations governing the 
transportation of animals moving to and .from oo:mmunity sales barns 
and. terminal stockyard markets, so long as such rules relate to 
"inspection, condemnation, disin.fection, disposal and other procedure, 
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reasonably necessary in the suppression of such disease," and so 
long as such rul~s are "agreed upon and adopted by the Col11ltl1ssioner 
ot Agriculture and the State Veterinarian and the representatives of 
the United States Department of Agriculture." It does not confer 
upon the Conmissioner of Agriculture the power independently to make 
such rules. 

The use of the word "procedures" is strange, and ordinarily would 
refer to the manner of' proceeding, or method. heading the statute a.s 
a whole, ho1..rever, we think the word is intended to mean substantive 
rules relating to the suppression of J3ang 1 a Disease, and we so in• 
terpret it. 

: "Authority to quarantine 
~a~n~e~n~~r~e~~e~r~ suspected of being infected 
with Br·ucellosis. Suspicion of infection 
in a herd may be on the basis of a positive 
test for Brucellos::i.s obtained on one or more 

·animals out of this herd." 

Section 267.130, RSMo 1949, is the only fJOWer given in the 
law to quarru1tine particular livestock (as distinguished from live• 
stock from particular geogr•aphical a.res.s as in Sec·tion 267.240 and 
267.2$0, RSi'-1o 194-9, infected with Lang's Disease.) Although Bang's 
Disease is not specifically mentioned in this section, it is in­
cluded in the phrase "any other dangerous disease of a contagious, 
inf'ectious or spreading chara.cter. 11 SUbsection 1 of the said 
Section 267.130 reads as follows: 

11 267.130. Quarantine--notification to 
county court--procedttre. -•1. If, upon 
investigation, said veterinary sw."geon 
shall be s~tisfied that such livestock is 
suffering from or ini'ecteo, or capable of 
infecting with or causing what is known -
as glanders, farcy, tuberculosis, con­
tagious pleuropnewnonia, Texas fever, 
rinderpest, foot and mouth d:tsease 1 or 
any other dangerous di.sease of a contagious, 
infectious or spreading character, against 
which he may think best to quarantine, he 
shall immediately quarantine the same by 
placing it in pens 1 bar:t1s or sheds, or 
.fields, completely separated from other 
susceptible stock not so diseased or in­
fected, until such diseased stock shall be 
dis1nfected or completely recover>ed, and 
its release ordered by the state veterinary 
SlU'geon or his deputles, or shall have been 
killed or disposed of as herein provided; 
and all barns, sheds or pens containing the 
diseased stock shall be surrounded with a 
good and sufficient fence to prevent any 
other stock .from approaching nearer than 
one hundred .feet to the barn or pen contain­
ing such diseased stock, unless the said 
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veterinary surgeon is satisfied that 
it is impracticable to quarantine as 
herein set forth, then he shall pre­
scri'be in writing such other rules 

. and regulations as he may deem best." 

This section, ·by. requiring that. stock which ls ttsuf'f'€ring 
f'rom or infected or capable. of in£: eating wi.th or ·causing -t~ oic- il­

any other dangerous, infectious or spreading character" be sep­
arated froin other susceptible stock unot so diseased or infected" 
until such "diseased stooku shall be 11 di"sinfected or completely 
reoovered11 contemplates that only diseased stock or those capable 
of carrying the disease·be quarantined. There is·no authority 
for quarantining of an entlre herd on the basis of one or two 
cows therefrom being in~ectcd with the disease -- unless it may 
be said that the other cattle in the herd by reason of having 
been in contact with tl1.o.se infected would be capable- of earrying 
the disease. Cattle capable of infecting with or causing the 
disease in other cattle may be quarantined under this section, 

Neither does this section or any other contain any authority 
to 'broaden by rules a.nd regulations the quar·antine power beyond the 
confines of' this section, 

: 11 Auth~ri ty to quarantine 
~~a~h~e~r~~o~p~e~r~a~t~ng under Plan C in which no 
:test is m.ade of the adult herd and the owner 
1elects to follow a program of vaccination 
of calves only. In other words can we 

!quarantine this herd Hith the requirement 
that no animals be shipped except on permit 

,and to alau~hter unless nagative to the 
blood test? 

"Plan c," referl~ed to in this question, is defined as follows 
in Section 267.294; H. s. J:·IIo., Cum. Supp., 19.51: 

11 (3) 'Plan 0' means cali'hood vaccina .. 
· tion 1.-Ji thout t6st of any part of the herd 
and the plan is confined to those herds 
in which movement of animals is restricted 
to special permits issued by the state 
vete.rinarie.n." 

Any person operating undeli' this plan will have ~igned ··the 
agreeme-nt provided for in Section 267,292, cum. Supp., 1951. Al ... 
though there is no authority to quarantlne his liord, he is not 
permitted to move any animal except on permit from the State 
Veterinarian. Such pe rmi ta could be subject to any reasonable 
condition the State Veterinarian chose to impose •- including the 
condition that they bEJ tested and found Bang's Disease :free. 
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The effect, th:erefore, woUld be the same as that of a quarantine. 

§UEST:LQ.N No, $' . "Is su:f'f:l.cient authority 
gl"arited under ~.tatute 267 t260 for the 
promulgation of rules a.nd.regula.tio~ 
necessary to the control and eradication 
of Brucellosis?" . . 

We believe· the discussion under Question No. 2., supra• is· 
applicable and .full:y answers this qtJ.e:Stion. 

QUESTION NO. 6: "In addition to the above 
woiild Section 267.~30 permit promulgation 
of rules and regulations for·the control 
and eradication, including necessary qtiaran• 
tines, or a:ny da,zigerous ~1sea$e or a con• 
tagious, infectiOUS. or Spi'EU\ding,·.character 
not specifically 1~ef'erred to in the statute. 
itself, as for exruuple atrophic rhinitis in 
swine, infectious gastroenteritis of baby 
pigs, vesicular exa111thema, vesicular stoma­
titis, leptospirosis, listeriosis and other 
diseases which might malte their appearance." .. 

Section 267.130, supra, is limited in.its scope as to the 
rules and regulations 'permitted to be promulgated. The only au­
thority tor the promulgation of rules and regulations is contained 
1n the last sentence of subsection l of that statute. It reads 
as follows: 

"* -ll- -:1- unless the said veterinary 
su..rgeon is satisfied tb.at it is 
impracticable to qua:r•an.tine as here-
in set f'ol"'th, then he shall prescl"'ibe 
in writing such other rules and l'egula­
tions as he may deem best." 

The rules and regulations authorized by tL.is section relate 
only to the method of quarantine and will not permit other rules 
relating to the suppression and eradication of the disease. 

So far• as the quarantlne pmmr is concerned, however; and the 
po'tA·er to :make rules rela·cing to the method of quarantine, the statute 
is certainly broad enough to cover diseases other than those named 
so long as they are "dangerous diseases of a contagious, infectious 
or spreading character." 

You ask whether you can quarantine an entire herd :Cor 'ruber­
culosis when you have discovered lesions of Tuberculosis in an 
animal shipped f'rom the herd. In our judgment no sv.ch power exists 
unless it is that cattle exposed to the disease may be said ~o be 
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capable of infecting with or causing Tuberculosis in other cattle. 
The discussion under Question No. 3 1 relating to Bang's Disease, 
is applicable ali:.u to ·~ruberculosis. 

CONCLUSION 

It is the opinion oi.' this office that: 

l~) Section 267.130, HSI1o 1949, confers upon the Co1mnissioner 
of. Agrlcul ture no povJer to promulgate a r;.1le requiring the testing 
for Brucellosis of cattle. being brought into l''lissouri, and the ex­
clusion as other di spt1si tion of those found to be infected w1 th 
such disease. Neither does·Subsection 2 of Section 267.296, RSMo, 
Cum, Supp,, 1951, srant such pov.rer, said section confer·Ping po\..rer 
only to make rulr;.s to implement Sections 267.292 to .. 267.296, h, s. 
J.l.1o., Cum. Supp,, 1951. · However, Section 267.260, H.SI-1o 1949, con­
fers upon the Co:mmissiorier of Ag:ricul tw:•e, acting c:onjointly with 
the State Veterinarian end 1 ... epresentatives of the United States 
Departlllent of Agriculture, the po-vwr to adopt such rules. 

2.) 'The only po1-Jer conferred upon the Uom:.uissioner of Agri" 
culture to pro:mule;ate rules and Pegulntlons governing transportation 
of animals to and from comtauni ty sale~ barns and terrhinal stockyard 
markets is that given by Section 267.260, RSNo 1949, which gives 
the Collllniss:i.oner of Agricul tctre the authority to make such rules 
relating to the suppression of Bang's Disease only, a.s may be agreed 
upon and adopted by· the Commissioner, the State Veterinarian and 
representatives of the United States Department of Agriculture. 
The Commissioner has no such authority independently. 

3•) IJ'he State \1(1terina:t•ian has no pov~er to quarantine an 
entire heJ:'d of cattle on the basis t1·wt one or two cattle of such 
herd is known to have Brucellosis, or Tuberculosis, unless the 
other cattle of such herd, by reason of having been in contact 
w1 th infected cattle 1 aPe capable of carl'ying or causing the di­
sease. The povJer of qu.arant1ne extends only to diseased stock 
and those capable of carry:i.ng or causing the disease. The povJer 
of quarantine cannot, by rule,· be extended beyond the confines of 
Section 267.130, HSf.1o 1949. 

4•) There is no pm-1er to quarantine the adult herd, not in-o 
.fected with Brucellosis 1 the owner of lJhich is c oopere.ting in a 
Brucellosis control program under''Plan c". However, such owner 
will have voltmtai·ll;y- subn:i tted to a plru-1 under v-1hich he i.s not 
permitted to move any animal e.xcept; on penni t from the Sta·te 
Veterinarian, whlch p0rm.it may be conditioned on the testing of 
such animal and a result of freedom from the disease, 

.5.} 1'he rule-making pm<1er• of Section 267.130, HSJ\io 19491 
relates only to the method ol' effecting the quarantine, and does 
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not confer the powe~, by rule, to extend the quarantine power. 
Such section covers all dangerous diseases of' a contagious, in­
fectious or spreading character. 

The foregoing opinion, which I· hereby approve, was prepared 
by my Assistant, H.r. w. Don Kennedy. 

" ) 

WDK/mv 

V et•y truly yours 1 

JOlUl I"le DALTON 
Atto~ney General . 


