
SOC I.1L SEGUR ITY : Cour~y not required to pay social securit~ 
contributions on wages of former employees not 
employed at the time of the entry upon agreement 
with Federal Social Security Agency . 

COUNTY EMPLOYEES : 
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.JOHU u . DAI.'l'O !J 

Office r s are required to pay contributions for 
former ter m although serving a subsequent term 
at the time county enters into agreement . 

March 5, 1953 

J . • ~ ohnscn 
Fonorabl (, James '1. . Riley 
ProaOC'lting Attorney 
Colo County 
Jefferson City , 'i::~souri 

Door Sir: 

'J. his is in repl y to you.r rocont roq•leat which is a s 
follows : 

" Undor the vario'ln sections of Chapter 
10:) , R. S . ·o . 1939, tho several pol.:t• -
cal subd visions of tho State of issot~i 
are authorized to enter into a.greo .. 1onta 
to acce-:>t tho "pro vis ions of tho !"adoral 
Laws relating to ol d age ane survivors 
insurance . On Ja~uary 15, 1953 , our 
Comty Court ~de an order a cco. t n~ s ~cn 
provisions and prO!)OS · n. to o,1t e r into an 
a.~ree ~ent wit~ tho Stutc Agone. r~troactive 
to .January 1, 1951 . 

" t r c suruably s uch a greement would havo to 
incl,lde oa c!1. nne evcrv e r·aon who io o 1 -

ployod by tho County for any period of time 
si~ce Ja~uary 1 , 1951. !t ~ould also havo 
to incl•Jde s uch oloctivo officials r:hose 
terms expired ~ecenbor 31 , 1952 . 

"I noul r 111{0 to vo t he O""<pr e ss :on and 
opinion fro'":l. your off.:co roJard i:-lf, tho 
follow i l'l{ : 

"(a ) Is tho County Court or Connty Tr oasurer 
authorized to pay the tax roq1ired by tho 
...... odoral Stat utes on t'1e salaricc of the em­
ployee s and offico~s who aro no longer em­
ployed by tho County , or nho sc term of of ­
fico cx)iror )rior to the County Court' s order 
of January 1~ , 19~3 . 
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tt (b) If the County Court and County Trc sur£;r 
is authoriz vd to pay the Federal Tax , is the 
County then aYthorizod to collect the contri ­
butions duo from the for~er e nployee or elec ­
tive official by civil suit or otherwise . 

" (c) If tho County Court or CoYnty 
Tr oasuror is unable to collect the con­
tributions due from the employees for 
t he past periods , can tho Cotwty then 
pay from its treasury, both the o~ployers 
and· employees contr i bution under Section 
105 .380. 

"( d ) Can the County Court o.nd County 
treasurer make its order and oontribu­
tion effective against an elect ive offi­
cial whose ter~ expired on December 31, 
1952 , and who was re- elected January 1 , 
1953 ." 

Fro~ the context of your letter , we presume that you ha ve 
reference to sections in V. A. ·.s. In order to comprehend the 
problems of law invol ved in the State's participation in 
the Federal Old- Age and Purvivors Insurance Act , we feel that 
a brief disc ussion of the circ 1.J.Mstances of the acceptance by 
~issouri is first necessary . Section hl8 , Title 42, u . ~ . C . A ., 
of the Federal Social Security Act uas a~ended Augur t 23, 1950, 
making possibl e the inclusion of the employees of States 
and the employees of local s ubdivisions of States under 
the provisio s of the Ol d- Age and Survivors Insurance Ben­
efits . Soctlon 418 , Paragr a ph (a) (1) as so ame nded in 1950 , 
is as follows : 

• 

"(a) (1) The Administration shall , at tho 
request of any State , enter into an aGree ­
ment with s uch State for tho purpose of 
extending tho insurance syste~ est ablished 
by this subchapter to services performed 
by i ndividuals as e~oloyees of s uch State 
or any political s ubdivision thereof . 3nch 
such agreement shall cont~~~ suo~ provisions , 
not i nconsistent ith the >Jrovio .l ons of this 
section, as t he State may roq~est . " 

The coverage of State and local government employees 
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was not automatic under the Ac t , but required a request and 
an agreo~ent fron tho Stat e . The amended l aw further provided , 
as to t ho effective date of tho Stato •s agreement by Sub­
section (f) of Section 418 , as fo llows: 

"(f) Any agreement or modi tcation of an 
agreement under this section S P~ll be ef­
fective with respect to services performed 
after an effective date s pecified i n s uch 
agreement or modification, but in no case 
prior to January 1 , 1951, and in no case 
(other t han i n t he ca se of an agree·nent or 
mod ificatio~ agreed to prior to January 1 , 
1953) prior to t he first day of the cal endar 
year i n which s uch agree~ent or modification, 
as t he case 1ay be , is agreed to by the Ad­
mi nis t rator and t he Stat e . " 

The Stato of 1(issouri elected to participate in accord­
ance with the above - quoted ?edera l law, and enacted the 
State Social Sec urity Law now cont a tned in Laws of lUssouri , 
1951, pages 780 to 798 . This l aw provided , as to the effec­
tive date of tho ~ecessary aeree aont t o be made under the 
Federal Act , t he following section, Section 10 , pago 796, 
Laws of •assouri , 1951: 

"Section 10 . 
Tho coverage 
be effectiv 
hero i n on or 

Effective dato of coverage ••• 
provided for in this act s hall 
to the o ployoes a s defined 
before J uly 1 , 1951. " 

In tho "isaouri law it was furth~r provided tha t political 
s ubdivisions could come under the provisions of t he Social 
Security Act when a plan submitted to t he r t ate agency was 
approved . It w~ s providen that s ~ch political s ubdivision in 
mak i ng its first payment co ul d agree to pay contributions in 
respect to wages equal to t he a 'ilo lnt due and payabl e if the 
agreement had been effective back to Januarz 1, 1951 . The 
politica l subdivisions could t hereby set back t he begi nning 
of the cover ago of t ho ir employees under t he Old- ligo and 

Survivors Insurance Ac t . Laws of ~issouri , 1951, page 793, 
Section 5, ~ub-ooction l1. . (1) , is as 4" ollows: 

"l!':ach pol i tica l s ubdiviaion or instrumentality 
whose pl an has boon approved under this section 
s hall pay into the contr ibutions fund , 1lth 
respect to wages at such times as t ho state 
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agency may prescribe , contributions in the 
amounts and at the rates specified in tho 
agreement entered into by the state agency , 
except that each such pol itical subdivision 
or i ns t r umental i t y in maki ng its first pay­
ment into the contribution fund after the 
effec tive date of its agreement with the 
state agency , may agree to pay contributions 
with r espect to wages , a sum equal to the 
amount which would have been due and payabl e 
had the agreement and this act been effective 
on January l • 122!·" 

(Underscorine ours . ) 

This is the statutory authority for a po l itical sub­
division to make its payments into the contribution fund 
correspond to the antedating of the effective date of the 
participation on behalf of its e~ployoes . This is the 
provision for contributions by employers . 

Since the enactment of the abovu - quoted statutes the 
Federal Social Security Law has been amended , enabling States 
to further modify agreements so that pol itical sub- divi sions 
may participate until January 1954 with a January 1st , 1951, 
effec tive date , by the enac tment of Title U2 , u.s .c.A., Section 
417 (f) , June 28 , 1952 , or 488 , 66 3tat . 285 . 

Our State l aw in roc•rd to eontr lbutions by employees 
is found in Section 5, Sub- section 4, (2) , Laws of ~,issouri , 
1951, page 793, and is as fo llo~s: 

"(2) Each po l itical subdivision or instru­
mentality required to make payments under 
t his act is authorized, in conoideration of 
~employee's retention in• ~entry -­
~, empl oyment after t he passage of 
this act , to impose upon its employee s , 
as to services vhich are covered by an 
approved pl an , a contribution with respect 
to wages , not exceeding the amount of tax 
which would be imposed by ooction 1400 of 
the Federal Insurance Contribution Act and 
to deduct tho a~ount of s uch contribution 
from the wages when paid , except that 
such political subdivision or instrumenta l ity 
may agree to i mpose upon its employees , 
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durin~ the first quart~r of coverage Lfter 
the effect i ve date of i ts agreement with 
tho stRte agency , a contr ibution witL re ­
s pect to wages , equal to the tl"'!lount ·which 
would have boon due and payable from such 
employees had the agreement and this act 
been effective on January 1 , 1951 . Con­
tributions so collected shall b ~ paid into 
the contributio~ fund in partial discharge 
of tho liability of the nolitical subdivision 
or 1.nstrumentality. FaP _ro to deduct tho 
contribution shall not roliovo the e~,loyee 
or employe~ of 1 ability the.,..efor . n 

( T Tnrlorscorin,~ ours) 

This in the statutory nuthority of politic1.1 subdivisions 
to make deductio~s fro~ the salaries or wngea of e"ployees, 
as is naid , in conside~atlon of the employees retention in, 
or entry upon, e~nloyment , under the Federal Contribution Act . 
It will be aeon , that nono of tho quoted sections of the 
ota tutos requ1 res or a 'lthorizes a pol1 tical subdivision to 
pay tho tax required on the salarie~ of e~nlovecs or officers 
who ar c no longer e~oloyod by the political s ubdivision. 
•o bol~evo that a county betne a political s ubdivision under 
tho definitio of the statute ~ has no authority to pay t he tax 
for persons not in the e ployee- employep relation at the ti:-e 
tho s.gree~ent betwec~ tho county and the sta te is accepted by 
the Federal Government . This answers question (a) of your 
roquoot . Inasmuch as queotions (b) and (c) are only to be 
answered in the event question (a) is answered in the affirm­
ative , this disposes of tho ~ecessity of consider!~ them. 

In regard to question {d) , there can be no doubt that if 
t ho agreement of your ""~ Oli tical subdivision v1ao accepted by 
the state and fede~al authority dur'nc the period of cnverage -
f r om January 1 , 1951 , to Dece~bdr 31 , 1952 - the elective 
public officials of the county won.ld ho.vo been covered under 
the law for thll t pe iod . It is likowioe true thD t t'1ey are 
now under covered ~plovment ·subsocuent to tho f 4 nnl accepta~co 
of the agreement for the contt~uinr te~ of their respective 
offices . ,/e hn ve then a situation to co~sider whore the sa..1o 
person hol ds tho snmo position both before and after entry 
undo~ agree~ent of his o~ployer , the political subdivision, 
under t he Old-Ace and f'urvivoro enefits Tnsurance rovisions 
of the Federal Social Security ~ct . 
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It is our opinion herein thnt a peraon en"'~l oycd n t 
t he time of the agree~ent , and t rorcnftcr , is cov~rod by 
the applicDble !Jrovisions o"' the Social Security -~ct . But 
here we hav 'n ex irat · en o~ one tor ,. a"ld the o nterin into 
another term by the s ame person. ~he Act orovidos an inco ,e 
tax upon the employee ard an excise tax upon tho onpl oyer . 
This interpretation was put upon this t ype of reeulation as 
early as 1937 by the T"nited States Su.L r e,.,e Court . In Helver­
ifl0 vs . Davis , 301 . ~ . 619, 81 L. od . 1307 , l.c . u.s . 635 , 
it is stated as :ol lows : 

"Title VIII , as we have said , lays 
two different types of tax , an ' income 
tax on employees ,' aud an ' excise tax 
on employers .• The income tax on em­
ployees is measured by wages paid during 
the calendar year . Section 801 . The 
excise tax on the e . loyer is t o be 
paid ' with r espect to navi~ individualo 
i n his employ ,' and , l lke the tax on 
emplotcos , io ilono,Jred by wngos . Sec ­
tion 804. -..:- . ~· . " 

As given in Laws Mo . 1951 , pa~e 7J9 , Section 1, paragraph 
(2) , t he definition of omplo;ce ls, in part , as follows: 

' ' .;1- Elective or appointive officers 
and employees ot any political subdivis -
ion of the st 'l to, ->i • .:- . " 

(~ndorscoring ouvs} · · 

The dcfi, ition of e tT:>loymont follo 'llng tho above empl oyee 
definition on po.ce 789 is equally as broad as tho o.bovo and 
for our purposen hero pr actical ly all includi~~ · At least 
it makes no distinction in regard to elective officers ' terms 
of office . 

Our concl tsion theYl wo .lll be th~t an off leer Vlho se tcr-:. 
ex~ ired on Jecc.11.ber 31 , 19;2 , and res t.-,od off ice Vlould still 
be in empl oJee- employer r e lat ion with his county . 

In State va . Sims , 65 " . ~ . (2d) 730 , one of tho cases 
which has been decided conoarnlnc::; tho part icular la ·1s here in 
question t ho Alaba-:1a Supre·e Court said , J.c . 737 , as follows: 
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" -!:· {: -::- Thotlf)l , without its consent , a 
State i s exempt from taxation by tho 
government of the United States , tho 
State ~ay remove that ~unity. united 
States v . rleki ns , 304 L. S . 27 , 58 S . Ct . 
811 , 816, 82 L. ed . 1137. I n that case 
t ho ~ uprome Court of tho united States 
said: 1 hhile t'lo ln.strumontr:.lit:eo of 
t ho national c;ovorn.,.ont arc immune fron 
tn~o.tion by a State , tho State ~ay tax 
t hem if the national government conso1ts 
{ rlalt L~ore ational dank v . ~tate Tax 
Comm., 297 u.s. 209 , 211 , 212 {56 s . Ct . 
417 , 418, 80 L. od . 586 ) and by a parity 
of reasoning the co~sent of the State could 
r emove t ho obstacle to tho taxation by the 
federal government of stat9 agencies to 
vthich tho consent applied. 1 ·=~ ~. *·" 

We believ th ~t it may be said further that stnce the 
county by its acceptance baa waived its constitutional bar riers 
asainot the iedoral la , tho omployee -e~ployer rel ationship as 
provided in tho Jc,ederal law gov .. rna tho rolatlonship between 
t he e ~loyoc of tho county and the county . It a l so appears 
to b evident fro1 a search of relevant s ta t utes , tl~t a tempor­
ary, ~o~ontary cessat i on of the omployor- employee relationship 
s uch as between ox".>iration of ter1. and entry into &J.nother term, 
is not conte~~lated and can nako no difference under the 
Feder a l Tax Law , tho Federal Social Security Lad or the Sta te 
l avt aocept in,r the Federal . 

CO CLUSION 

It i s , therefore , the opinion of t his office that a county 
is not r equired to pay the tax on the salnr~eo of e~ployoos 
or offioe~a employed durin~ a p~riod of covor.go but who are 
not e mployed at the time of or after t lw agreement bet ween 
t he political s ubdivision and the Federal Joclal Security 
acency is onterod into , regardless of the effective date of 
the agreement . 

It is further the opinion or this off : ce that upon 
approval of tho pl an s ubmitted by a county thnt the elected 
officials of the county , ~~cse terms of off·ce ex ire December 
31 , 1952 , and who were re -electe~ and ae~ving t the time of 
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approval are req•.1ir ed to oay c"ntr lbutiono in res -:>oct to Tlages , 
for the ser vice 1mder cove,...ar o by the agroeme"1t which foll 
withtn the ex~ired torrn~ . 

This opini on , which I hereby approve , was prepared by 
my Assistant , James t . Faris . 

JWF : mm 

Very truly yours , 

JOHN M; DALTO l 
Attorney General 


