
QUO WARRANTO : 
~hOSBCUTING ATTURN~YS : 

frosecuting Attorney should not 
represent respondents in Quo 
Warranto . 

March 24, 1953 

tunorable W. l . Pinnell 
Prosecuting Attorney 
Barry County 
Cassville , Missouri 

Dear Sir: 

We nave received your requbst lor n opinion o1 tois 
depar t :uent , \'#nich request i s as l 'ollo a: 

"so.ne t ,to years ago I was emplo~ed by t 11e 
Gity Officials of ~eter, ' issouri to 
represen t t he.:1 i n an action in wrllch t ney 
were uefendan ts . T.1i s prior suit as an 
Injunction S~t brougnt by certain citizens 
of the co~unity to enjoin the issuance of 
bonds for a water works syste~. Tnis suit 
was subsequently carri ed all the way to tne 
Supre~e Court whero an appeal by t ne Pl ain­
tiffs was dismi ssed. SoUle two .Jtont .ns aft er 
t he Appeal was dia~ssed a si~ilar suit was 
filed by t he same plainti ff alleging the 
sac1e facts with t he onl y difference being 
t he action was brougnt in t he f or m of ~uo 
larranto, through t he Attorney General of 
t hi s .3 t a te . l4y question is t nis • t ay I 
repr esent t he Defendants who 11ave again 
consul ted .ne in t .lis second acti on of 
~uo .arranto broU&lt in the naAe of the 
Att orney General . ' 11 

Secti on !]6 .060, RS o l i.J4J , provides, in part , as !ollowd: 



Honorable , • H. Pinnell 

"Toe prosecuting att orneJs saall co~ence 
and prosecute all civil and criminal actions 
in their r espec t ive counties in wnich the 
county or state may be concerned, de£end 
all suits against t he stat e or county, and 
prose cute £orfeited rec ognizances and actions 
for t he r ec overy of debts , £ines, penalties 
and forfeitures accruing to t he state or 
county ; and in all cases , civil and criinlnal, 
in which changes o£ venue may be grante d, it 
shall be nis dut y t o f ollow and prosecute or 
de£end, as t ue case mA) be, all said causes , 
for w~ucn, in addi tion to the fees now all owe d 
by l aw, he snall r eceive ni s act ual expenses . 
i~ * "~" 

Al t nougn you do not so state in your request, t ue pro­
ceedinb about which you inquire is an action in tne nature 
of quo warrant o fi led in t he naae of t he ~ttorney General 
a t t he r e lation of a private individual. It is no t an 
action filed by the Attorney General, ex of£icio. 

Section 531. 010 , RS~o 1149, provides: 

"In case any per son snall usurp , intrude into 
or unlawfully nold or execute any office or 
franchise , t he attorney general of the state, 
or any circuit or prosecuting attorney of 
t he county in which the action is co~enced, 
shall ex 11 bit to t he circuit court, or ot ner 
court navi ng concurrent jurisdiction taere­
with in civil case , an information in the 
nature of a qua warranto, at t ne relation 
ot any per son esiring t o prosecute the 
same; and when such infor~ation nas been 
filed and proceedings nave been co.atltenced, 
t he saae shall no t be dismissed or disc on­
tinued without the c onsent of t ne person 
named therei n as t ne relator; but such 
relator shall nave t ne r ignt to prosecute 
t he same to f'inlil judgment, either by h i m­
self or by attorney. If s uch infor~tion 
be filed or exnibited against any person 
who has usurped, intruded i n to or is un-
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lawfully holding or executi ng the of1ice 
of judge of any judicial circuit, t hen it 
s hall be tne duty of the attorney general 
of the state , or circuit or prosecuting 
attorney ot t ne proper county, to exhi bit 
such information to tne circuit court of 
s ome county adJoining and outside of s ucn 
judicial circui t, and nearest t o the county 
in which t he person s o offending snall 
resi de. 11 

Any action in quo warranto at t he relation of a private 
individual , is an action in wnich t he state is a no'llinal part y . 
However , as appears from Jection 531 . 010 quoted above , the 
relator is t ~e actual party in interest and i s given t he right 
to control t ne proceeding. Tnerefore, we do not feel t hat, 
because of the nominal interest of t ne state in t n matter , 
it would be such a ~tter as t he proseeutinb attorney would 
be required to present on b~half of the state in accordance 
witn Section 56. 060, RS~o 1~49 . Consequently , we do not feel 
that t here would be c onflict under t he duties i mposed upon t he 
prosecuting a t torney by t hat section. 

rtowever, under Se c tion 531 .010 t he prosecuting attorney 
is authorized to e.xnibi t his infor.aation in quo warran to upon 
the relation of any per s on desirin~ to prosecute the same. In 
view of tnis fac t, we feel t.~t, as a matter of public policy, 
it would be unwise for the prosecu ting attorney t o be aut norized 
to represent t he responden ts in actions filed b~ t ne Attorney 
General . While we know t hat sucn is not t ne situation in t his 
case, it appears to us t 1lat t o sanction such representation by 
t he prosecu ting attorney mi ght have a tendency to cause t he 
prosecuting attorney t o be reluctant to file actions in quo 
warranto, and cause t he prosecating attorney ratnor to depend 
upon tne Attorney General wi t n t he nope , or expectation , tnat 
he might be called upon t o represent t he responden ts . In view 
ot t his situation we feel t hat t he prosecuting attorney snould 
not represent t ne r espondents in such proceedings. 

CJHCLJSivlf 

Therefore , it is tne opinion of t his depart&ent t hat the 
prosecutin~ attorney s hould not represent t.~.1e re~ ondents in a 
quo warranto proceeding filed in t he name of the Attorney 
General, and brougnt at t ne r elation of a private individual. 
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This opinion, whicn I hereb~ approve , was prepared by 
my Assis tant, r . Robert R. ~ elborn. 

.RRN: lw 

Yours very truly , 

J OdN 1.1 . DAL1'0N 
Attorney General 


