Relative of Member of Ccunty School Board

NEPOTISHM: ¢
may be employed as school teacher,

PUBLIC OFFICERS:

SCEOCLS:

May 15, 1953

RS |

Honorable John H. Mittendorf
Prosecuting Attorney
Johnson County

Warrensburg, Missouri

Deor ¥Yr. Mittendorf:

Your letter of May 1, 1953, requested an of=-
ficial opinion as follows:

"I have been requested by a member of

the County School Board to secure your
opinion as to whether or not a relative
of a member of the County School Board
can be employed as a member of the teach=-
ing staff in any of the county schools.
Further, if a relestive of a teacher were
elected to the County School Board, could
such elected member of the County Board
assume the duties of his office? It ap=
pears to me that there is nothing in the
statutes to prohibit the relative of s
County School Bosrd member from teaching
within the county. The only statute
which I am sble to find dealing with
this metter is Section 163.080 RSMo

19.:9,."

A County Board of Fducation is creeted in each
county of Missourl by Section 165,657, RSHo 1919, The
duties of the County Board of Education are set forth
in Sections 165,660 through 165,603, RSMo 1949, Such
Board does not employ teachers for schools within the

countye

Hepotism is prohibited by Article VII, Section
6, Missouri Constitution, 1945, as follows:

"Any public officer or employee in this
state who by virtue of his office or em=-
ployment names or appoints to public office
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or employment any relative within the

fourth degree, by consanguinity or af-
finity, shall thereby forfeit his of=-

fice or employment,"

The background and purpose of this perticular
provision is discussed by the Supreme Court of Missouri
in State ex inf McKittrick, Attorney Generel, vs., Whittle,
63 s.v. (2d) 100, l.c. 101, as follows:

"It is a matter of comnon knowledge

thet at the time of the Constitution=-
al-Convention in 1922-1923, ad for a
long time prior thereto, many officials
appointed relatives to positions, and
thereby placed the names of said rela-
tives upon the public pay rolls. The
power was abused by individual officials-
and by members of official boards, bureaus,
comuissions, and committees, with whom was
lodged the power to appoint persons to of-
ficial positions, It also was abused by
officials with whom was lodged the power
to appoint persons to official positions,
subject to the approval of courts and
other functlionaries of the state and its
pclitieal subdivisions.

"It ¢1so is a matter of common lmowledge
that many of the relatives were ineffi=-
cient, and some of them rendered no ser=-
vice to the public, To remedy this wide=-
spread evil, the convention proposed to
the people an amendment to the Constitu-
tion, # # #,"

In that cese a School District Board of Education
had employed as a teacher a first cousin of a Board member.
Three members voted on the issue of whether to employ said
teacher, One voted apgelnst employment and two, one of whom
was kin to the teacher, voted in favor of such employment,
The member kin to the tegcher was ousted from his office,
and the Court made this distinction as to whom the provi=-
sion applied, l.c. 101=102:

"# % # The amendment is directed acainst
officials who shall have (at the time of
the selection) tthe right to name or ap=-

i
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point'! a person to office. Of course,

2 board acts through its official mem-
hers, or a majority thereof. If at the
time of the selection a member has the
right (power), either by casting a de-
ciding vote or otherwise, to name or
eppoint a pe rson to office, and exer=-
cices said right (power) in favor of a
relative within the prohibited degree,

he violates the amendment. In this case
it is edmitted thet respondent had such
power at the time of the selection, and
thaet he exerecised 1t by naming and ap-
pointing his first cousin to the position
of teacher of the school in said district."

- It is thus apparent that the anti=nepotism provi=-
sion of the Constitution is directed only ageinst those
persons who are in a position to cause a relative to be
employed or appointed, Since the County Board of Educa=
tion does not have the power to employ or appoint school
teachers, the employment, by a School District Board of
Education, of a relative of a member of the County Board
of Education would not constitute nepotism. It must fol=-
low that a person, related to a teacher, may assume the
office of member of the County Board of Tducation,

CONCLUSION

It 1s, therefore, the opinion of this office that
a school teacher may be employed by a School District Board
of Fducation even though such teacher is related to a member
of the County Board of Ecducation. And a person, related to
a teacher, may assume the office of member of the County
Board of Education,

The foregoing opinion, which I hereby approve,
was prepared by my Assistant, Mr. Paul MeGhee,

Yours very truly,

JOHN M. DALTON
PMeG:irk Attorney General



