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SPECIAL CHART R COUNTIES : Liquor Control Law. 

December 29, 1953 

Honorabl e John J . l-1:oAtoo 
ut • Louis ~otmty Gounsolor 
Court house 
Cla ton, .!iosouri 

Donr Sir : 

·~1is ls in rep l y to your lottoro of recent duto 
requestinG tho opinion of this dep•rt~ent on tho 
question of whcthor or not St. Louis County, •ussottr l , 
is now a "nrunioipr..l oorpol ... tion11 u1 thin tt.-o 2 urv1ew 
nnd T:leanin& of Chapter 311, ~.~~·!o 1949 , so thnt the 
Cotu1ty Uouno11 has tho riGht to authorize and r .gu -
1ute tho sale of l iquor by tho drirut in s aid ~ounty. 

It is our unders tandinG that St . Louis County 
is opera ti11v under a Ch....rtor c..doptcd undor tho l)ro­
visions of Artic1e VI , Soction 18, ot s eq, of the 
191~5 Constitution of l!iooouri, nnd .n.o.o a. popu1c. tion 
of moro thc.n ~ive hundred 1nho.b1 t'mts outside the 
11nits of tho i aoorporc.tod citie s in enid County. 
Parnf_,ro.ph 1 of dection 311.090, 1 ~ :o 1949 , roads as 
follO\Io : 

"Any person uho poooot.oco the qualifioa­
tlons roqu1rod by this ohcp ter, r. nd uho 
moots the roqu i remonts of vnd c01oplios 
with the provi sions of thio chaiJtor, and 
tne ordinances , rul oo and rorulnt1ons of 
the incor por.1tod c.ity in 1-zhich ouch licensee 
proposes to opornto his b~oincos . ~y ·p­
ply for nnd tho oupcrviaor of liquor con­
trol 1 1aj iaouo a liconso to noll intoucat­
illL. liquor, ns i n thio chapter defined, by 
tno drink at l"'ota11 f or co"'l3umpti on on tho 
pre'"lioes described in the Pp_11i cetion; 
pro,idod, th t no license shall bo issued 
for the s lo of lntoT~cotino liq~or, other 
than t"o.lt llquo~" containing a lcohol not 
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in excess of f ive p er cent by weight , by 
the drink a t retail f or consumption on the 
premises whore sold, in any incorporated 
city having a populati on of less than 
twenty t h ousand inhabitant s , until the 
s ale of such intoxicat ing l i quor , by t he 
drink at retail f or consumption on the 
premi ses where s old , shall have been auth­
orized by a vote of the majorit y of the 
qualif i ed voters of sa i d city. Such auth­
ority to be deter mined by an e l ection to be 
held in s a i d cities havi ng a populati on of 
less than twent. t housand inhabitants, 
under the provisions and met h ods set out 
in this chapt er . The population of said 
cities to be determined by the l as t census 
of the United States compl eted before the 
hol ding of sa id el ection; provided further, 
t hat for the purp ose of this l aw, the t erm 
•city• shall be construed to mean any muni­
cipa l corpora t ion having a popul a tion of 
f ive hundred inhabitants or more; provided 
fur ther, that no license shall be i s sued 
f or the s ale of intoxicating liquor, othe r 
t han mal t liquor contai ning alcohol not in 
excess of f ive per cent by weight , by the 
drink at retai l f or consumption on the premises 
Where sold, outside the l imits of such in­
corpor a ted cities . " 

The pa r ticular ques t i on involved here is , of course , 
whether St. Louis County comes within the meaning o:f "any 
municipal corpora tion 11 set f orth in Sec t ion 311 . 090, supra·, 
and is, therefore , a "city" as used in s a id section. A 
county is defined in 14 Am. Jur . "Counties" , Section 3, 
pages 185 and 186, as a subdivision ·of the s tate , or ganized 
for judicia l and polit ical purposes . It is a political 
organiza tion of certain territory l'Tithin the state , p nr­
tic~larly defined by geoeraphical limit s . It is ·not in­
vested wi th any of the attributes of sovereignty . A 
county is a constituent part of the s tate government , and 
a wholly subordinate political divis ion or instrumentality, 
created and existing with a view to the policy of the sta te 
a t l ar ge and s erving as an agency of the state f or Cf rtain 
speci fied purposes . 

A definition of municipal corporations , as applied to 
t he pre sent questi on, is found in 37 Am. · Jur . "Municipal 
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Cor porations", Section 6, P::. GOS 623 and 62!p 

"All municipal corporations are public 
bodi es croa tod for civil or political 
purposes; but all civil , political, pub­
lic corpora tions are not , in the proper 
use of l anguage , municipal corpora tions . 
A municipal corporati on mus t be distin­
guished, on tho one hand, from other 
governmental bodie s l-rhich al though muni­
cipal are not corporations , and , on the 
other hand, f rom corpora tions which al­
th ough public are not numicipal. \lhile 
the t orm •municipal corporation' 1s some ­
times used , in its broader meaning, to 
include such public bodies as the state 
and each of the governmental subdivisions 
of the state ,--suCh as counties , parishes, 
townships , hundreds , etc .,--it ordinarily 
applie s only to cities, villal ea, and 
tO'\-mD '\-lhich are Or[_,t:mized V.S full- f l edged 
public corpora tions . The distinction be­
tween one of our modern American cities , 
wh ich is clearly a municipal corporation 
in the str ictest sense , and a section of 
a s t a t e over wh ich a particul ar public 
officer holds sway, wh ich is in no sense 
a municipal corporation, is obvious; but 
between those two pol es there are many 
fornw of taTi.torial subdivisions which 
it ia not always so easy to classify. It 
is only when the com.-m.ni ty is granted 
the privilege of self- government from the 
state , and is created as a separate en­
tity with pouer t o act a s s uch, and to 
hold property as its own, to levy taxes 
and expend them, and to select its own 
officers , and is not merely a geographical 
name , a t erritorial subdivision of tho 
stato , and the sphere of the aut hor i ty of 
a particular public officer, t hat it is 
entitled to be called a ·~cipal cor­
poration. ' The power of local govern­
ment is said to be tho distinctive pur­
pose and the distinguishinG feature of 
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municipal corporations proper . Counties, 
townships , towns (as existing 1n certain 
New Lngl and s t a tes) , and othe r political 
subdi visions of the state are not strictly 
corporations but a re public quasi corpora­
tion, sometimes defined a s involuntary, 
political, or civil subdivisions of the 
sta te , created by gone rql. l aus to a id 1n 
the administration of government . " 

A discunsion of counties as corporations is found 
in 14 Am. Jur . "Counties 11

, Section 4, pages 186 and 187 
as follows: 

11 I f a county is a corpora t ion , it is ne ces ­
s ar i ly a municipal or public corporation 
rathor than a priva te corporation, but ac ­
cording to the weight of modern authority, 
neith~r counties n~ boards of county com­
missioners are corpora tions in the strict 
s ense of tho torm. This modern view is 
cont r ary to earlier dec is ions l-rhich p l aced 
counties in the category of ordina ry muni­
cipal corpor a tions . There is a logical 
basis f or dra\~nG a distinction between 
countie s and ordinary nnmicipa.l corpora­
tiona . Counties are created by the sta t e 
in the exercise of i ts own sovereign 
pot-1er, without the particul ur solioi t a tion, 
c onsent, or concur rence of the people who 
inhabit them. 1~oy owe their c r eation t o 
statutes t-th i ch confer upon them all tho 
powers thoy possosa , prescribe t hoir duties , 
and impose tho liabilities to wh ich they are 
sub ject. With scarcely an oxcoption, all 
the powers and functions of tho county or­
ganization h• ... vo a direct and excl usive refer­
once to t he gene r s l policy of the s tate and 
are , in fact , only a br anch of tho gener a l 
administration of thc t policy. Municipa l 
corporations, on tho othe r hand, nro more 
amply endowed t·Jith corp orate lif e and func ­
tions. They exi~t under general or s pecia l 
chart rs conferr ed a t the direct solicitation 
or by the free consent of the peopl e wh o com­
pose t hem and a ro crea ted ch i efl y f or tho 
int e r est , advanta( e , and convonionce of their 
inhabitants . Notwithstanding the foregoing 
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distinctions , it must be recognized that 
countios have certain attributes lihich are 
found in corporate bodies . ~ .. ·:t il- . " 

It i s stated in 20 C. J . J ., Counties , Section 3b, 
p~ge 758, that there are a number of decisions which 
hold that a county is a. municipal corporation equally 
t.zith cities and towns , but t·1h1le it is 1n a sense a 
municipal corporation, and may sometimes be properly 
olassod as such, toGether with other public, political, 
and quasi corporat ions , to distinguish them from private 
or business corpora tions , and is so cl ussed or construed 
under some constitutional and statutory provisions , yet 
county rund municipal corpor~ tions proper , differ l argel y 
in their purposes , ~ttributes and mode of creat ion, and 
are to be distinguished. 

Along this l ine tho ca e of St~te vs . Littl e River 
Drainage Distr ict , 236 J. u. 848, decided by the Supreme 
Court of l·1issouri in 19211 holds among other things , that 
the Constitution of Hiasouri declnres a county to be a 
municipal corporation. This was a case concerning the 
definition of drainage districts . The reasonine there 
tias that ninco Section 6, Articl e X of the 1875 Consti ­
tution of Missouri exempted from taxation the property 
of "the 3tate , counties and other munici pal corporations , 
and cemeteries, ~- ~} -?:·" tha t tho Constitution considered 
counties as being municipa l corpora tions by the use of 
the l anguage "and other municipal corporat i ons" . 

11o do not challenge the reasoning in tho Littl e River 
Drainage District case , supra, but on tho contrary, fee l 
the. t it is helpful in determining tho issues in the pr esent 
quest i on under tho circumstances a.o they now exist. We 
fee l that the declaration that a county is a municipal 
corporation based on a construction of the l anguage of 
the Constitution, shoul d be reconsidered in tho light of 
the 1945 Constitution of IUssouri . The f oregoinc languae e 
of tho 1875 Constitution was omitted from tho 1945 Consti­
tution and Section 6, Article X exempting property from 
taxation now r oads in par t "the state , counti es and other 
poli tical subdivisions , and non- profit oomoterios , <f~ -t;. i}

11
• 

~~us , the constitutional provisions are not the a~ as 
they wore when tho Li ttl e River Drainage District case , 
supra , was decided, and 1-10 fool tha t under the reasoning 

-5-



Honorabl e John J . McAtee: 

of that case , the only proper construction which can 
be pl a ced on sa id section of the Constitution, as it 
now r eads , is that counties of tha St ate of Hissouri 
are now cla s sed only as pol itical subdivisions , and 
that it was not intended that counties should be con­
s idered as municipal cor~orations . 

Further, Section 16, Articie VI of the 1945 Con­
stitution is helprul in this regard, 1n that s a id sec­
tion in referring to "Any municipality or poli t ical 
subdivision of this s tate may contract and cooperate 
with other municipalit ies or political subdivisions 
the roof, ·=~ i:· ;~" thereby showing a clear intent tha t a 
municipality and a political subdivision are considered 
a s two separate and distinct entities . 

\4o believe it logically fo l ows that sinco a county 
is declared to be a polit ical subdivision by the 1945 
Constitution that it is not a munic i pal corporation. 

\Jo do not believe thut tho l anguage of Section 311. 090, 
supra, l ends itself to a construction that a county is a 
municipal corporation. The rule th~t a too li teral con­
struction of a s oction of a st~tute , which would prevent 
the onforcomont of the whole act according to its intent, 
sh ould be avoided . Loibson vs . Henry, 356 Ilo . 951, 204 
S . ~~ . ( 2d) 310 • Tho liquor control l aw must be read a s n 
wh ole , and we fool thut c. s erious conflict would r esult if 
the county, a s \-loll as tho city governments within the 
county, were all allo\·lOd to como l'lithin the provisions of 
Section 311 . 090 , supra, in authorizing and regultting the 
s ale of liquor by the drink. In other words , if tho county 
were allcw ed, by cons truction of the applicable statutes 
and constitutional provisions , to be considered a municipal 
corporation within the purview of Section 311. 090, supra , 
then the power and authority derived from said section 
would be general throughout the entire county, and would 
not bo limited only to that portion of the county outside 
the limits of incorpora ted cities . It \'lould be on an 
equal footing with that of the incorporated cities and there 
\-Jould be a duplica tion of aut hority. 

In construing statut e s tho proper course is to start 
out and follow tho true intent of tho LeGislature and to 
adopt that sonse which har monizes best with the context 
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and promotes in the fullest manner the apparent policy 
and objoct of the Legisla ture . State vs . Ball, 171 
s . ~ . (2d ) 787. The power to authori ze and regul ate the 
sale of liquor by the drink has always been pl a ced wit h 
the va r i ous quali fied cicics of the state , and t h is 
has been without re3ard to county boundaries . A con­
struction l'Th.ich l-Iould run oounter to the plain and 
consistent le~islativo int ent should be avoided . State 
vs . Kiburz, 357 Mo. 309 1 208 S . ~; . (2d ) 285. Hnd the 
LeGislature so determined, i t would havo no doubt ex­
pressly ompot-rcred certJ.in counties to exercise the 
authorization of Section 311 . 090, supra, with regard 
to tho sale of liqu or by tho drink. On tho contrary, 
tho provisions of the 1945 Constitution, ldth regard 
to spec i al chnrt er counties , gave suCh counties the 
pouor to l egisl a t o in certain fie l ds , to-wit, publ ic 
heal th, police and traffic , building and construction, 
and pl rumill8 and zonins . D~r failing to specifica lly 
authorize such counti e s to l obis1ate in the field of 
intoxicating liquor such countie s are in effect denied 
that ri&1t , this on t he th eory thAt the expression of 
ono thing is the exclusion of nnothcr . 

CO~JCLUSIOU 

Therefore , it is the opinion of t his department tha t 
St . Louio County, !lis s ouri , operating under a Charter 
adopted under tho provisions of Articl e VI • Section 18, 
et seq, of t he 1945 Constitution of .assouri, is not a 
"municipal corporati on" Hithin t he meaning of Chapter 
311 , RSl-io 1949 , and is not aut horized to come t·rithin 
the purvi ew of tho provisions of said Chapter 311, h5!-io 
1949. 

The f ore3oi ng opinion, wldch I horeby approve , was 
prepared by my Assistant , !1r. David Don.'lelly. 

Yours very truly, 

JOHU l-1. LALTOU 
Attor ney General 


