SCHOOLS: Duty of the Prosecuting Attorn. y

PROSECUTING ATTORNEY: to prosecute for violation of
compulsory school attendence law.
(Chapter 16l, RSMo 1949).

February 13, 1953

“

Honorable Leon McAnally
Prosecuting Attorney of Lunklin County
Kennett, dissouri

Dear Sir:

lie have reeeived your request for an opinion of
this department, which request is as Iollows:

"I would like your opinion as to
whether Section 104.060 R. 3. uo.

1949 relieves the prosecuting attorney
of the duty of prosecuting violations
for non-attendance of school."

Section 164.000, RSMo 1947, provides in part as
follows:

"2. The county superintendent shall
immediately have an investigation

made by his county scihool attendance
officer, and any parent or guardian

or person who, having charge, control
or custody of any child between the
ages of seven and sixteen years, vio-
lates any provision of sections 164.010
to 164.090, shall be warned by sald
officer as soon as possible after the
beginning of the publlc scaool term

of tne district in which sueh child
resides and also at any time thereafter
to place and keep said cnild in regular
attendance at some day school within
three days from the service of said
written or printed notice.
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"3. After the lapse of three days from

the date of the service of said notice

of warning, unless such enild has been
placed in school, said perent or guardian
or person having charge, control or custody
of any such ehild shall be deemed gullty
of a misdemeanor, and salid school attendance
officer shall make complaint against saild
parent, guardian or other person in charge
of sueh enild before the judge of the juve=-
nile division of the c¢ircuit court or be-
fore a magistrate in the county where the
party resides for refusal or neglect to
send such onild or children to sechool;

sald judge or magistrate shall issue a
warrant upon said complaint, returnable
forthwith, and upon the appearance of

the defendant, shall proceed to hear and
deteraine the same in the same menner as

is provided by the stetutes for other

cases under his jurlsdiction, and upon
conviction of vieolation of sections

164,010 to 164.090 said parent, guardian

or other person having control or custody
of sueh child shall pay a fine of not less
than ten dollars and not more than twenty-
five dollars, or to be imprisoned for not
less than two days and not more than ten
days, or by both such fine and ilmprison-
ment; provided, that said sentence of fine
or imprisonment, or both, may be suspended
and finally remitted by the ecourt, with or
without the payment of costs, at the dis-
cretion of the court, if the sald child be
immediately placed and kept in regular
attendance in some day sohool as aforesaid,
and if such fact of regular attendance is
proven subsequently to the satisfaction of
said court by a properly attested ocertificate
of attendanee by the superintendent, prinecipal
or person in charge of said day sehool."

Section 164.040, RSMe 1949, provides in part as
follows:



Honorable Leon McAnally

"1l. The county superintendent of

schools in each county shall act as

school attendance ofiicer for the county
without additional compensation for such
services. The county superintendent of
schools snall have the power of a deputy
sherifi in the performance of the duties
of school attendance officer in all school
districts of the county except as herein
provided; provided, that thne board of edu-
cation in school districts organized under
the provisions of sections 165.2063 to
165.653, RsMo 194y, may appoint and re-
move at pleasure one or more school
attendance ofiicers and snall pay them
from the public school funds; and pro-
vided further, tnat, if any board of edu-
cation in any sehnool district organized
under the provisions of sections 165.263
to 165.653, RSHo 1949, does not appoint a
school attendance officer, the county
superintendent of schools shall act in
such district.

"2. The attendance officer or officers,
as aforesaid, i i+ & shall serve in the
cases wnich they prosecute without further
fee or compensation than that paid by the
board as aforesaid, and shall carry into
effect such other regulations as may law-
rully“be required by the board appointing
them,

Section 164.090, RSMo, 1949, provides as follows:

"It shall be the duty of the state com-
missioner of education, of superintendents
of imstruction, of boards of education in
this state, of the county superintendents
of schools, of the county superintendents
of public welfare, and of every school
attendance and probation officer, to en-
force all laws relating to compulsory
school attendance.”
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Seetion 164.110, RSMo 1949, provides as follows:

"pProsecutions under seections 164.010 to
164.090 shall be brought in the name of

the state of uissourli. The circuit court
shall have econeurrent jurisdiction with the
eourt having general jurisdiction over mis-
demeanors to try and determine any cases

of violation of the provisions of seetlons
164.010 to 164.090 and shell also have
Jurisdietion to determine exemptions uader
section 164,020 and a general supervisory
Jurisdiction over the enforceuent of the
provisions of sections 164.010 to 164.090."

Section 56,060, RsMo 1949, provides in part:

"The prosecuting attorneys shall comuence
and prosecute all ecivil and eriminal actions
in their respective counties in which the
eounty or state may be concerned, defend
all sults against the state or county,

and prosecute forfeited recognizances

and actions for the recovery of debts,
fines, penalties and forfeitures aecru-

ing to the atate or county; 3 # #"

Refusal to place a chlld in school after werning,
1s expressly made a misdemeanor by section 164.060, supra.
Seetion 17 of Article I, Constitution of Missouri, 1945,
provides in part: "That no person shall be prosecuted
eriminally for felony or misdeweanor eotherwise than by
indictment or information, % # #,"

Section 164.060, RSio 19&9, authorizes the school
attendance officer merely to "make complaint", He is
not authorized to file an information whieh, under Sec-
tion 17 of Artliele I, is essential in prosecution for a
misdemeanor. The eourts in numerous cases hsave drawn
the distinetion between & eomplaint and an information.
In the case of State v. Kyle 166 ido. 287, l.c. 303, the
court stated:

“"The terms 'information' and 'indictuent'

as used in the Constitution, are to be
understood in their common-law sense.

oo
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(Ex Parte Slater, 72 Mo. 102; State v.
Kelm, 79 Mo. 515.) In the Ke¢lm éase

it was held that the term 'inloraation'
as used in article 2, of seetion 12 of
the 5tate Constitution of 1875, was to

be understood in its common-law sense,
that is, a eriminal charge wnieh at
comumon law is presented by the Attoraey-
General, or if that office is vacant,
then by the Solicltor-General of ungland
and in this State by the prosecuting
attorneys of the respective counties who
exercise the same powers as are exerolsed
by the Attorney-General or solieitor-Gen-
eral of Lngland, that is, the power to
prosenﬁ informations under their official
oatns.

In the case of City oi Richland v. Null, 194 Mo. aApp.
176, l.c. 181, tae court stated:

"% 4 & That 'eomplaint' is a technical
ter . desceriptlive of proceedings before
maglstrates was held in Comamonwealth

v. Davis, 11 Pick. (Mass.) 432,430.

In 8 Cye. 407 we find this definition;
'h Torm of le al process wihich consists
of a formal allegation or charge against
a party, made or presented to the appro-
priate ecourt or officer, as Ior a wrong
done or crime committed; in the latter
case generally under oath . . . . In
eriminal practice, a charge, preferred
before a magistrate naving jurisdietion,
that a person nawmed (or an unknown person)
has committed a speeific offense, with
an offer to prove the fact, to tne end

that a prosecution may be instituted.’

(lmphnasis ours

In the case oI McNeely v. State, 122 Tex. Cr. R. 173,
Sh S.W. (2d) 512, the court stated:

"# % # The complaint is the affidavit
of some individual setting up facts upon
whieh the charge is based. The informa-

—bﬁ
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tion is the official charge of crime

it

i+ 2

issued upon the asuthority of the state.

- W

OQur statutes relative to eriminal procedure have
recognized the distinction between a eomplaint and an

inf'ormation.
in part:

w

Thus Seetion 543.020, Rsudo 1949, provided

%« (Ww)hen any person has actual

knowledge that any offense has been
comnitted that may be prosecuted by
inforuation, he may make eomplaint,
verified by nis ocath or affirmation,
before any officer authorized to ad-
minister oaths, setting forth the of=-
fense as provided by this seetion,

and file same with the magistrate hav-
ing jurisdietion of the ofiense, or
deliver same to the prosecuting
attorney; and whenever the prosecuting
attorney has knowledge, information or
belief than an offense has been com-
mitted, cognizable by a magistrate in
his sounty, or shall be informed
thereof by complaint made and delivered
to hia as oresaid, he snall forthwith
file an information with the magistrate
having jurisafction of the ofiense,
faundld aecompanied by sueh
complaint laint. Laphasis ours.')'x

Seetion 543.030, RSMo 1949, provided in part:
" s 3 % (C)omplainks subseribed and

sworn to by any person competent to
testifly against the accused may be
flled with any magistrate, and if

the uaglistrate be satisfied that the
accused i1s about %o escape, or has

no known place of permanent resideunce
or property in the county likely to
restrain him from leaving for the of-
fense charged, he shall imuediately
issue his warrant and have the secused
arrested and held until the prosecuting
attorney shall have time to file an
information." (BEmphasis ours.)

-be



Honorable Leon Meinally

See Sections 21,03 and 21.04, Supreme Court Rules
of Criminal Procedure.

This distinction between a "complaint” and an
"information" is deemed significant in answering your
question. Tne school attendance officer is asuthorized
merely to "mske complaint." Nowhere is he authorized
to file an information, wnlch under our Constitutional
provision is essential in prosecution for a misdemeanor.
Only the Prosecuting Attorney is authorized to file an
inforaation.

We feel therefore, tnat the requirement of Section
164.060, RSMo 1949, that the judge or magistrate "shall
proceed to hear and determine the same, in the sesme
manner as 1s provided by the statutes for other cases
under his jurisdiction" means that he should transmit
the complaint to the Prosecuting Attorney, who would
then proceed as in any other prosecution, for a misde-
meanor. Section 21,04 Supreme Court Hules of Criminal
Procedure.

Attention is also called to the fact that upon the
adoption of a predecessor to the present 3ection 16&.000.
RSMo 1949, the Legislature provided, following the words
"1n the sams manner as provided by the statutes," "exce

that the county sehool attendance officer shall ggf as
ecu eor in a dE cases." Laws 1919,

page Egﬁ éﬁ%a provision was SIIEInatQE in Laws of 1921,
page 635. The caption of the section as amended and found
in the Laws of 1921, is "Teachers to be furnished lists--
county attendance oificer to act as prosecuting officer."
This caption was used for the first time in the Laws of
1921, despite the fact that the only change made by the
act was elimination of the provision that the attendance
officer should act as the prosecuting officer. The same
ception was carried forward in the 1929 Revision (See-
tion 9436), the 1939 Revision (10591) end in the 1949
Revision (Seetion 104.060). The ception is not, however,
part of the statute. 3tate v. Maurer, 255 Wo. 152, l.c.
160. Ve feel that the Legislature's removal of the pro-
vision in 1921 1is ample evidence that they did not intend
for the attendance officer to supersede the Prosecuting
Attorney in prosecutions fur enforcement of the law,
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CONCLUSIUN
Therefore, it is the opinicn of tals departaent
that the Prosecuting Attorney is not, under Section

164,060, RSi#o 1949, relieved of the duty of prosecuting
on vioclation of the compulsory schoovl attendance law,

This opinion, whieh I hereby approve, was prepared
by my Assistant, dr. Robert R. VWelborn.

fours very truly,

JOHN M. DALTON
Attorney General

REW: 1w



