
GENERAL ASSEMBLY : The General Assembly has the power to 
appropriate money for the refund of taxes 
collected under an unconstitutional statute . 

FIL ED 

5 
February 25 , 1953 

Honorable Frank c . Mazzuca 
Representative 
Jackson County , 1st Distric t 
Uouse Post Office , capit ol Buil ding 
Jefferson Cit], ~issouri 

Dear Sir : 

Reference is made to your request for an official 
opinion of this department reading as fol lows : 

"In State ex rel Transport l"f g . and 
:qp. co. vs . Bates , et al ., reported 
3.59 Uo . 1002, 224 SW 2nd 99 6, the 
SUpreme Court of Missouri hel d invalid 
and unconstitutional a portion of an 
act found L. !~o . 1947 Vol . II PP • 
431-436 inclusive . It was hel d that 
the act contravened section 3 Article 
X Consti ~.~ution of 1:1ssouri 19!~5 . This 
act ~ad imposed a 2~ tax upon the 
purchase prico of motor vehicles , and 
prior to having been hel d invalid in 
tho case d!tnt ionod, tho state of no . 
had collec t ed ~y thousands of 
dollars thereunder . All of such 
collect ions ere , or have been since , 
credi~ed to funds of tho Missouri 
Stato Highway Commission. 

"Upon those facts I respectfUlly 
request your official opinion as to 
the power of the current General 
Assembl y to enact legislation aut~ori-
zinb the establis~ent of cl ai ms 
aJainst the Stato uasod upon col lec-
tions made under this act and fUrther 
appropriating money for the payment of 
suc!l claims as may be logally esto.blishod . n 



Honorable ~i'ranA C. uazucca 

The case vhich yo~ have referred to i n your letter 
of i nquiry was decided by the suprene court of .tissouri , 
sn Bane, on LTOVe..lber 14, 1949 . The effect of the 
decision was to hold unconstitutional a statute l~posing 
a use tax upon the acquisi tion of certain motor vehi cles . 
Previous to the decision the tax had been paid by 
n~rous persons , the proceeds t hereof havin3 been 
deposit ed in the sta te treasury. 

At t he outset we wish t o point out that at all times 
subsequent t o suCh decision a me thod for t he refUnd of 
such taxes existed . The a ppr opriate procedure vas found 
in Sec t ion 144. 190, RSUo 1949 , which is still in fUll 
force and effect. we quote in part from such se9tion: 

"2 • If any tax, penalty or interest 
has been paid aore t han once , or has 
been er roneously or ill ogally collected, 
or has been erroneously or illegally 
c omputed, such sum shal l be credited 
on any taxes t hen due from t he person 
under this ch apt er , and the bal ance 
shall be refunded to the person, but 
no such credit or r~~und shall be--
irlowea unl ess aupllcate copies-a? a 
c1a1~ for refUnd are filed w!tfiin-one 
year from date of'OV'erpayment ." 

(Emphasi s ours . ) 

This statute was under considera tion by the Supreme 
Cour t of W.ssouri in Kleban v . Borris , 247 s . 1. (2d ) 832, 
decided Apr il 14, 1952 . In that case an effort was made 
t o force certain disbursing officials of the St a te of 
Idissouri to allow and pay t o the plain tiffs ryayments 
previously made under t he statute hel d unconst i t u t ional 
in state ex rol . Transport tanufacturing and Equipment 
Co~pany v . Bates , et al ., referred to supra . Recovery 
was denied upon the ground that the action was in effect 
one against the state , and that inasmuch as tho immunit y 
from suit of t he state had not been waived, the action 
could not be caintained. However , in t he course of the 
opinion the court pointed o~t that Sect ion L44. 190 , RSYo 
1949 , wns in effect and did provide a me t hod by which 
such i l legal exactions might be refunded . We direct your 
attention t o the following portion of the opinion appear
ing a t l . c . 839 : 

- 2 -



Honorable I•'ranlt C • . tazucca 

"VI . The s ales Tax Act provi des f or 
t ho refund of taxes illegally collec
ted thereunder when claims t herefor 
are filed within one year from t he d~te 
of payment . I 144. 190 , RSUo 1949 , 
V.A. J . s . The Director of Revenue is 
i n charge of the Department of Revenue 
of this State and the collect i on of the 
revenue , ~o . Const . art . IV , 8 22 , 
Ch s . 32 , 136 , RSMo 1949 , v . A. u . s . , 
including the sales tax , which sal es 
Tax Act is to be administ ered by said 
Director. Ch . ~' Id . The act 
contemplates t he filing of t he claim with 
t he Director of Revenue . I I 144. 190 , 
144. 260 ; s tate ex rel . s t . Loui s Ship
building & Steel Co. v . Smith, 356 Mo . 
25, 201 s . ,, . 2d 153 , 155. 

" ~} * * The instant action is one against 
t he state , and State ex rel . Transport 
!.If~ . & Eq . Co . v . Bates , 359 uo . 1002 , 
224- s . u . 2d 996 , consider ed the Leg
islature had power to enact a use tax 
but the use tax provisions were uncon
stitutional on account of a certain 
exempt ion. This holding did not affect 
t he lrovisions-of the sales-Tax Act 
rv din~ a me tnodt"'r the re?Unaof 

axes if oga11l ool!ieted: The woFQ 
•overpayment • ~ 8 ~-j90 (~tea-
under III, sutra ) inc u es taxes 
' 111ega!Iy co looted • as vell as the 
other payments ment !onea .fu the sect'ion. " 

( E.n.phasis ours . ) 

From t he foregoing it appears t hat a ~thod has been 
provided by ~hich claims for r efunds might be filed and 
allowed. \/e direct your a t tention also t o La\7s of 1949 , 
page 198 , and Laws of 1951, page 47 , both containing 
appr opriations for the payment of such claims when allowed. 

•fuat has been sa id ~e believe answers your question 
wit h respect t o the power of the General As sembl y to 
provide for a ueth od of establishing claims agains t the 
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Honorable Frank c. ;Jazzuca 

state under the facts outlined in your le t ter of inquiry 
and for tbe appropriat ion of money t o pay such c laims . 

One further question presents itself as a corollary 
t o what has been said heretofore . It is possible that 
the General Assembl y m13ht wish t o extend the t ime for 
filin~ such claims based upon pay.aents made under t he 
particul ar statute held unconstitut ional in s tate ox rel. 
Transport Manufacturing and Equipment Company v . Bat e s , 
e t al ., mentioned supra , beyond the one year period 
provided 1n Section 144.190, RSYo 1949 . Tha t sta tute 
requires such claims t o be filed within one year from 
the date of overpayment a s appear s from the portion of 
t he statute quot ed supra . 

It is a general rule t hat t he powers of t he Gener a l 
As sembl y are plenary, and except as such powers may be 
restricted by constitutional provisions, the General 
Assembly may exercise theo 1n any manner it seos fit . 
\Ia , t herefore , are of t he opinion t hat if t he General 
Assembl y in recognit ion of a moral obligation t o extend 
the time for present ing claims for the refund of taxes 
illegally collect ed, such as t h ose here under considera
t ion, desires to extend the time within which such claims 
may be filed , it has full power to do so . 

COflCLUSION 

In t he premises we are of the opinion : 

(1) That a met hod for the refund of taxes 
collected under the use tax statute 
hel d unconstitutional in s t ate ex rel . 
Transport anufacturing and Equipment 
c ompany v . Bates , e t al ., 224 s •. 1. 
( 2d ) 996, has been provided under 
section 144.190, RSMo 1949, subject 
to t he limitat ion t hat such claima 
mus t have been filed with in one year 
from t he date of overpayment ~ 
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Honorabl e Frank C. Mazzuca 

( 2) That the General As sembly has the 
power t o extend the time within which 
such claims may be presented; and 

( 3) That the General Assembly has power 
t o appropriate money f or the payment 
of such claims as are comprehended 
tithin (1) and (2) of this conc luaion . 

The f oregoing opinion. which I horoby approve . was 
pr epared by my assistant . Mr . Will p . Berry , Jr. 

WFB , Jr./fh 

Yours ver y truly . 

J OHN M. DALTON 
Attorney General 


