
r~O'I'OR VEHICLES : Creditor who obtair s refusa~ of letters o~ 
PRO BATE COUR'l'S : estate of decedent in accordance with Section 

461 . 120 , RSMo 1949 , entitled to transfer of 
motor vehicle but must s how Directo r of Revenue 
authority from proper court if director requires. 

xxxxx.xxxxxx arch 6, 1953 
JOH. M. D!L TON 

donorabl e H. A. Kelso 
Judgo 
~acistrate and Probate Court 
Vernon County 
Novado. 1 • isso r i 

Dear •r . ... elso: 

This is in r opl y to your rocont request for an 
opinion in which you state as fo llows: 

"In my off'icial copttcity as lrobato 
Judge of Vernon County , ··is so uri, I 
wish to request an o£ficial opinion 
fro~ your department on the following 
set of facts . In the ovont an opinion 
has already boon prepared , I would 
appreciate recot ving a copy of the 
sa mo . 

"In answer to o. lottor which I httd 
wrltton to t he 'otor 1egistration 
Dopart~ent concor ing this sa~o set 
of facts , which response was both prompt 
and courteous, I wo.s advised that ' There 
is no circumstances whatever under which 
an o.uto~obile or a deceased person micht 
bo trn~oforrod to a first class claimant 
without tho appointment of an ndninistr o. ­
tor .' 

" 'y facts are briefly t s fo l lows (and un­
fortunately this sa~o set of facts arises 
n~ain anc a~ in and f or this reason tho 
question assu.."nos some i.:nno ~·tanco) . . vno 
''ajors d ied louvin.::; no widou 1 no minor 
heirs nnd no a ssets except o.~ nuto~obilo 
va l ued at loss than ~100 . 00 . 'y question 
is whether a first cla ss clai~~nt ~ight 
not ha vc this auto""tobile trans.rerrod 
to him in payrnont of his claim 

J . c. Johnsen 
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without the expense and tro ubl e i nc ident 
to a formal administration. 

" Under Section 261 . 120 , Revised Stat utes 
of 1949 , it is provided ' Proof may be a llowed 
by or in behal f of • • • creditor . ••• 
t hat t h o estate doeq not exceed ;lOJ . OO , 
when application is ~do by a creditor the 
Court or Judge may order no letters of admin­
istration be issued on s uch estate unl oos 
upon t ho appl i cation of other creditors or 
narties interested , tho existence of other or 
further property be s hown.' 

"Tho statut e goos on to say •and after mak i ng 
such order and until s uch t ime a s t he srune 
may be r vvoked • • • creditor • • • shall be 
authorized to co l lect and sue for pe.·sonal 
property belon&i nc to such estate ; in tho 
same manner and with tho sa~e effect as i f 
he or she had boon appoint ed and qualifie d a s 
Ex ecutor or ..:xocutri.T of such oot'lto • •• 
and the creditor ~~11 en~ly the ~roceods 

- n t hereof to t he debts of tlw estate .' 

We understand that your reference nas intended to bo to 
Section IL61 . 12') , lnl'o 1949 , fro"rl tho context of tl oee 
sections . 

A title to personal property corta ·nly ~ill vost i n one 
who takes or purc1tnses unc1o .. tho prope r ndr.llnia t r ntion of 
tho above s ec tlon. As we soo lt , 3ectton 461 . 120 pl aces 
t ho w dower , w dow , cinor child or creditor in t~o no s ition 
of a rcnros ent ctive of tho deceneoe in making a tr~nsfer of 
n certificate of owner~hip . 

In reGard to upplicat~on for a certificate 
f or a ~otor vehicle , the o tie~ of t~o ' ircctor 
ar e pr escr ibed by the f1 r~ t part of ,nrngr aph 2 
3Ql.l90 , !('0 -o 1949 , e.s f ollows : 

of ownership 
of Revenue 
of ection 

"2 . The director of revenue shall use 
reasonabl e dilicenco in ascort~ ining 
whet her t he !'acto sto.ted n ouch .. ppl~ ­

cation are true , and , if oatlsfled t hat 
the appl icant ia tho l awful owner of s uch 
motor vehicle o1~ trail or , or othorwiso 
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entitled to have the s ame registered in 
~is no.'!e , shall , t t.ercupor. issue an appro ­
priat e certif icate over his silnature and 
sea led wi th tho seal of his office , pro ­
cured and used for a nch purpose . ·:: ·:: ;· .• " 

It in thi8 section th~ t r~s causcc t he ~!rector of 
Revenue to req,.l1.ro ev:tderce of ownership o.nd lo '1veo a duty 
with tho Director to dote ~ t~6 the truth of the ~Atter stated 
in the appl i cation. In the matter of Hoshavt vs . Fenton , 
11') s .w. (2cl) ll't.O, t ho Spr i.'\._,fleld Co\U't of Appeals cor s idered 
a cert!ficq tc of o\':nersh ip transferred by an exec~tor of an 
estate , at l . c . 1143 , as foll ows : 

"{:· -; .. -::· Replevin is primarily an action for 
posoossion of personal prop rty, but , 
i ncidentally, tho q uestion of title ~ay 
beco~o 1nvolv~d , and in s~ch cn~eD , plain-
tiff ~ust recover , if ct all, upon tho 
strength of his O\Tn titl e and not because of 
defects in tho titl e of defendant . Leoto v . 
~tate Bank of St . ... o•:t!a , 1l..l •o . _531_ , 1!2 S • .'l . 
927 . The cvic!ence cis closes t:1at ~Toh..'l .... . 
•roshD.w was t he r egistorod owner of tho car, 
h is cer tificate of title being dated September 
18, 1935 ; that ho died Oc tober 13 , 1935 ; that 
\',"'1 . 0 . ·.roshaw thoroaft r q"Al lfied as executor 
of the esta te of 1ece~sod , whereupon, no legal 
!~pediMents int~rvenin~ , he became entitled, 
as s uch exoc•ttor , to the possoos i on of all tho 
porso!lal property of deceased , includlne; the 
Dodge car . Si nce plaintiff claims title , and 
t he evide~co discloses t hat he hn~ tit l e to 
the car , and defo'ldant i n her answer a~nits 
that he has the l o3al titlo t horeto , he i s 
therefore entitled to t ho possoesion of t ho car . " 

The Court in fur t her r egar d to this transfer s to.ted : 

" s ection 7774, R. S . Mo . 1929 (Ho . St . Ann . 
8 7774, p . 5193 }, sets fort h clearl y and un• 
equivocabl y the steps to be taken i n order 
to transfer titlo to a reg istered motor 
veh icle . * ~- .;, . u 

I t is provided in paragr aph 4 of Section 301 . 210 , H&"o 
1949 , for the s al e or transfer of vehicles as fo llows : 
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"4. It shall be unl awful for any person 
to buy or sell in this steto any motor 
vehicle or trailer registered under the 
laws of this state , unless at the ticc 
of the delivery thereof , there shall pass 
be tween the parties such certificate of 
ownership with an assignment thereof , as 
her ein provided, and the sale of any illotor 
vehicle or trailer registered under the l aws 
of this state , without the assignment of 
such certificate of ownership , shall be 
fraudulent and void . " 

The transfer of a motor vehicle by an executor in Hoshaw 
va . Fenton, s upra , has passed tho approval of the Appellate 
Court . The provisions 1n Section 7771~ , R. S . r!.o 1929 , CO 'lfirm­
ing transfer of motor vehicles , are now found in Section 
301 . 210 , R . c; . ~·o . 1949 . 'lie feel that a transfer by an 
executor or an administr ator or a credltor under Section 
461 . 120 , R . S . ~fo . 1949 , is '8. valid transfer whon tho provis ­
ions of Section 301 .190 , R. S. ''o . 1949 , arc compl ied \Tith . 

But it is still directed by statute t hat the director be 
satisfied that the applicant is the lawful owner . 

It has been hol d by our courts that tho then Comm1ssioner 
of Motor Vehicles had authority to require a certificate of 
acknowledgement by a notary public upon n transfer of titl e 
to a motor vehicle . 

In Stato v . \/ ilson , 207 s . . ~ . (2d) 785 , l . c . 790 , it was 
said in part: 

"The statute leaves the form of t he assign­
ment to be prescribed by the Commissioner . 
The form the Commissioner did. proscribe , 
and which is printed thereon, incl udes a 
certificate of acknowl edgment by a Notary 
Public . This was a proper requirement and 
the assigrenent would not b<. complete or 
effective without it . The Co~~issioner 
co uld have prescribed any other form for 
the proof to him of the genuineness of the 
assig~~ont , such as requiring that the sig­
nature of the vendor bo attested by one or 
more witnesses , or that tho vendor make 
oath to the a ssignment , but what t he 
Commissioner did do was make a requirement 
that t he assignment be acknowledged . It 
woul d be an open gate to fraud and f orgery 
for the law to require the Commissioner 
to accept an assignment of a certificate of 
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ownership wit.hout nro ::>f that it vms genu­
inc . ::- .. ·::-" 

Since the :Jta t'ltcs require sc.ticfaction on behalf of lawful 
onnership a.nc he is c~ rged v:i t h 11 roaoonable (l .ligonce" to 
ascertain tho truth of stutcment:J wo believe thtt t he Director 
of Revenue has authority under the statutes in regard to motor 
vehicle registr~tlon to req~ire ryroo: o~ t~e right of any one 
other tban the ho l der of a certificate to assign it either under 
refusal of letters , a~po intmont as adrinistrntor or as an executor. 
r~en the above right stems fro~ an ord~r of a court of r roper 
jurisdiction, in view of tho 1uoted statutes and the court 
decisions on them, we t hink tho director will be within hie 
authority in requGotin& & copy of that order . 

Our an:Jwer thon to the first question presented by your 
inquiry is th t a creditor may under jroptr l6ttors of refusal 
of tho probato co urt tr'lnsfer tho certificate of ownership to 
a motor vehicle . As t o the ~othod of proof necess r y for such 
transfer of ownership tho Director of nOVv~ue ~ay require evi­
dence of the tra nouction which placed the creditor in the 
position to make a bo'1D. fide tra.,sfor and ho rns.y cell upon 
tho ~pplicant for authenticat6d records of tho action of the 
prope1• court to prove "lawful ownership . " 

Therefore , it is the opinion of this office that a. creditor 
may under proper l etters of refusal of tho probate court 
transfer tho certificate o~ ownors~ip to a ,otor vehicle when 
l etters of refusal have boo~ gr cntod to hh1 under ~ection 
461 .120 , Rc:o·•o . 1949. It is further tho opinion of thie ·'ffice 
that the Director of Revenue may require submission of authen­
ticated records of a proper court showinr the authority of tho 
transferor to make s uch transfer on behalf of deceased . 

This opinion, which I hereby approve , was prepared by my 
Assistant , James , • Faris . 

JWF' : mm 

Vory truly yours , 

JOlnl M. D.ALTO ~ 
ttornoy General 


