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MOTOR VEHICLES: Creditor who obtains refusal of letters on

PROBATE COURTS: estate of decedent in accordance with Section
4161.120, RSMo 1949, entitled to transfer of
motor vehicle but must show Director of Revenue
authority from proper court if director requires.

180000809964 F‘ LED po— 6, 1953
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Honorable li. A, Kelso J. Co Johnsen
Judge

Magistrate and Probate Court

Vernon County

Nevada, Missouri

Dear lir, Kelso:

This is in reply to your recent request for an
opinion in which you state as follows:

"In my official capacity as Probate
Judge of Vernon County, Missouri, I
wish to request an officlal opinion
from your department on the following
set of facts. In the event an opinion
has already been prepared, I would
appreciate recelving a copy of the
same,

"In answer to a letter which I had
wriltten to the lotor Registration
Department concer: ing this same set

of facts, which response was both prompt
and courteous, I was advised that 'There
is no circumstances whatever under which
an automobile of a deceased person might
be transferred to a first class claimant
without the appointment of an administra-
tor.!

"Wy facts are briefly as follows (and un-
fortunately this same set of facts arises
again and again and for this reason the
question assumes some importance). .One
Majors dled leaving no widow, no minor
heirs and no assets except an automobile
valued at less than %100,00., My question
1s whether a first class claimant might
not have this automoblle transferred

to him in payment of his claim
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without the expense and trouble incident
to a formal administration.

"Under Section 261,120, Revised Statutes

of 1949, it is provided 'Proof may be allowed
by or in behalf of . . . ereditor.. . .

that the estate doe: not exceed %100.00,

when epplication is made by a creditor the
Court or Judge may order no letters of admin-
istration be 1ssued on such estate unless
upon the application of other ecredltors or
parties interested, the existence of other or
further property be shown.'

"The statute goes on to say 'and after making
such order and until such time as the same
may be revoked . . . ereditor . . . shall be
authorized to collect and sue for personal
property belonging to such estate; in the
game manner and with the same effect as 1f

he or she had been appolnted and qualified as
Executor or Executrix of such estate . .
and the creditor shall apply the proceeds
thereof to the debts of the estate.'"

We understand that your reference was intended to be
Saczion h61,120, RrS¥o 1949, from the context of these L
sectlons.

A title to personal property certalnly will vest In one
who takes or purchases under the proper administration of
the above sectlon. As we see 1t, Sectlion /{61.120 places
the widower, w'dow, minor child or creditor in the position
of a representative of the deceased in making a transfer of
a certificate of ownership.

In regard to application for a certificate of ownership
gor a motogbvghéoleﬁ the dutiee of the "ircctor of Revenue
re prescribe the first pert of paregraph 2 of Sectio
301.190, RS™o 1949, as follows: o "

"2. The director of revenue shall use
reasonable diligence in ascertoining
whether the facts stated in such 2ppli-
cation are true, and, if satlsfled that
the applicant 18 the lawful owner of such
motor vehicle or trailer, or otherwise
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entitled to have the same registered in
his name, shall, thereupon issue an appro-
priate certificate over his signature and
sealed with the seal of his office, pro-
cured and used for such purpose, # #

It 1s this section that has caused the Director of
Revenue to require evidence of ownership and leaves a duty
with the Director to determine the truth of the matter stated
in the epplication, In the matter of Hoshaw va, Fenton,

110 8.W,., (2a) 1140, the Sprinszfleld Court of Appeals considered
a certificate of ownership transferred by an executor of an
estate, at l.c. 1143, as follows:

"x % # Replevin is primarily an action for
possession of personal property, but,
incidentally, the question of title may

become involved, and in such cases, plain-
tiff must recover, if at all, upon the
strength of hls own title and not because of
defects in the title of defendant. Leete v.
State Bank of St. Louis, 141 Mo, 58L, 2 8.4,
927. The evidence discloses that John E,.
Hoshaw was the registered owner of the car,
his cortificate of title being dated Septemhar
18, 1935; that he died October 13, 1935; that
Wme O, “oahaw thereafter qualified as executor
of the estate of deceased, whereupon, no legal
impediments intervening, he became entitled,
as such executor, to the possession of all the
personal property of deceased, including the
Dodge car., Since plaintiff claims title, and
the evidence dlscloses that he has title to
the car, and defendant in her answer admites
that he has the legal title thereto, he is
therefore entitled to the possession of the car,"

The Court in further regard to thils translfer stated:

"Section 777, R.S.Mo. 1929 (Mo. St. Ann,

g 7774 p. 5193). sets forth clearly and une
oquivocably the steps to be taken in order
to transfer title to a registered motor
vehicle, # 3 #,"

It 1s provided in paragraph l of Section 301,210, RSVo
1949, for the sale or transfer of vehicles as follows:
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").. It shall be unlawful for any person
to buy or sell in this state any motor
vehicle or traller registered under the
laws of this state, unless at the time

of the delivery thereof, there shall pass
between the parties such certificate of
ownershlp with an assignment thereof, as
herein provided, and the sale of any motor
vehicle or trailer reglstered under the laws
of thie state, without the asslgnment of
such certificate of ownership, shall be
fraudulent and void."

The transfer of a motor vehicle by an executor in Hoshaw
vs. Fenton, aupra, has passed the approval of the Appellate
Court. The provisions in Section 777h, R.S.Mo 1929, confirme
ing transfer of motor vehicles, are now found in Section
301.210, R.S.%o0. 1949. We feel that a transfer by an
executor or an administrator or & creditor under Section
161,120, R.S.Mo. 1949, 1s a valid transfer when the provis-
ions of Section 301.190, R.3.Yo. 1949, arc complied with,

But 1t 1s still dirccted by statute that the director be
satisfled that the applicent Is the lawful owner,

It has been held by our courts that the then Comm!ssioner
of Wotor Vehlcles had authority to require a certificate of
acknowledgement by & notery public upon a transfer of title
to a motor vehicle,

In State v, Wilson, 207 S.W. (24) 785, l.c. 790, it was
said in part:

"The statute leaves the form of the assign-
ment to be prescribed by the Commissioner.
The form the Commissioner did prescribe,
end which is printed thereon, includes a
certificate of acknowledgment by a Notary
Publie, This wae & proper requirement and
the assignment would not be complete or
effective without it., The Commissioner
could have prescribed any other form for
the proof to him of the genuineness of the
assignment, such as requiring that the sig-
nature of the vendor be attested by one or
more witnesses, or that the vendor make
oath to the assignment, but what the
Commissioner did do was make a requirement
that the assignment be acknowledged. It
would be an open gate to fraud and forgery
for the law to require the Commissioner

to accept an assignment of a certificate of
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ownorship without proof that it was genu-
ine, ¥ 4 i

Since the statutes require satisfactlion on behalf of lawful
ownership and he 1s charged with "reasonable dlligence" to
ascertain the truth of statements we bellieve that the Director
of Revenue has authority under the statutes in regard to motor
vehicle regilstration to require proof of the right of any one
other than the holder of a certificate to assign it either under
refusal of letters, appointment as administrator or as an executor,
When the above right stems from an order of a court of proper
jurisdiction, in view of the ~uoted statutes and the court
decisions on them, we think the director will be within his
authority in requesting & copy of that order,

OQur anawer then to the first question presented by your
inquiry 1s that a creditor may under proper letters of refusal
of the probate court transfer the certificate of ownership to
a motor vehicle, As to the method of proof necessary for such
transfer of ownership the Director of Hevenue may require evi-
dence of the transaction which placed the eredlitor in the
position to make a bona fide transfer and he may cell upon
the applicant for suthenticated records of the action of the
proper court to prove "lawful ownership,"

CONCLIISTON

Therefore, it is the opinion of thils office that a ereditor
may under proper letters of refusal of the probate court
tranafer the certificate of ownership to & motor vehicle when
letters of refusal have been granted to him under Section
161,120, RSMo. 1949. It is further the opinion of this ~ffice
that the Director of Revenue may require submission of authen=-
ticated records of a proper court showing the authority of the
transferor to make such transfer on behalfl of deceased.

This opinion, which I hereby approve, was prepared by my
Asslstant, James W, Faris,

Very truly yours,

JOHN M. DALTON
.ttorney General
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