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He corders i n Jrd class cou>1 tles ·N'1eY e there 
i s a s eparate Ci r cv i t Cler k and ~ecorder 
dete:-r.1ines t he aJn.ount of sal~.ry for deputy 

CLASS COuNTIES - SEPARATE ) 
CIRCUlT CLERK AND HEC0!1DER . ) 

h ire whi ch must be r easona bl e . The Re corder 
i n s a i d counti es shal l a l so deter mi ne the 
number of deputi es necessar-:t to perform the 
d1lties of the office pr ornptly , ca r efully and 
well . such r ea sonabl e payment to ne cess ary 
deput, or deputies mo.y be deducted f rom 
Recorder ' s fee~ , ba lance pai<'l Count~ Tr easurer . 
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January 6, 1953 

.aon.orable Albert L· Hencke 
froaocutinJ Attorney 
:rranklin Count y 
Union , tU ooouri 

Dear Sir: 

This is i n repl y to your r equest for an opinion of 
t h . s office , which reques t i s as follows: 

"The "Recorder of Deeds of Franklin 
County has askod that I request an 
opinion f ro.il t ho Attorney General • s 
Office recardino the follow1nc : 

"Dooa the Rocorder of Deeds or the 
County Court determine the salary of 
the Jeputy Recorder i n third class 
counties? 

11 Is t.~e Recorder of Deeds of third 
class counties allowed more help 
than just one deputy, and if so, 
how ~ch and how shall t hat extra 
hel p be paid?" 

Franklin County has a separate Circuit Clerk and 
necorder . 

Section 11 of Article VI, Constitution or !f1ssour1, 
oeals with oomponoation of count y offioors , feos collected, 
and sal ary paid t o t bolr neces ary ~eputies or assistants 
and is as follows : 

"Excopt in counties which f rame, adopt 
and amond a charter for t heir own ~overn­
J:tent, the coamensati on or all county 
officers shall be proscribed by law 
unifor ~ in operation in oach olasn of 



Honorable Albert L. Beneke 

counties . Every su ch officer shall 
file a sworn statement in detail, ot 
f ees collected and salaries paid to 
his necessary deputies or assistants, 
as provided by law. " 

The above constitutional provision and Section 59 . 250, 
RSMo 1949 , control the salary of the Recorder and pay ot 
his "deputies and assistants" 1n third class counties 
wherein there is a separate Circuit Cl erk and Recorder. 
said section 59 .250 is as follows : 

"The r ecorder in counties of the 
third class, wherein t here shall be a 
separate circuit clerk and recorder , 
shall keep a full, true and faithfUl 
account of all fees of every kind 
received , and make a report thereof 
every year to the county court; and 
all fees received by hi m, over and 
above the sum of four thousand 
dollars except those set out i n 
section 59 .490 , for each year of 
his official term, after paying out 
of such fees and emoluments such 
amounts for deputies and assistants 
1n his office as the county court may 
deem necessary, Shall be paid into 
the county treasury. " 

e shall deal with the questions i n the or der in which 
they appear in your request . Your first question is as followa : 

"Does the Recorder of Deeds or the 
County Court determine the salary ot 
the Deputy Recorder i n t hird class 
counties?'' 

Under the provision s of said Section 59 .250 t he Recorder 
of Deeds shall fix a reasonable amount to be paid deputies 
and assistants which are necessary "to secure the proper and 
expeditious performance of the duties of office." After deduct­
ing Four Thousand ( $4., 000 ) Dol 1ars for the Recorder • s salary 
and a reasonabl e amount tor necessary deputy or deputies to 
perform t he duties of t he office "promptly, carefully and well," 
the Recorder shall pay t he balance into the county treasury. 
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Honorable Albert L. Hencke 

In state ex rel . vernon Co~~ty v . King , 136 ~o . 309. 
318-320, ~actarlane, J., speaki n3 for the Supreme Court of 
.Jissouri , said: 

"Under these provisions , is a recorder 
entitled, a s a .J.atter of right, to retain 
out of tho fees of his off ice an ano~~t 
sufficient to pay reasonable coapensation 
to necessary assistants , or is th o 
allowance lef t entirely to the discretion 
of the county court? 

"The conatitution i s positive in its terms, 
and contains no 1ords fro~ which a discr etionary 
power can be implied . The statute can not 
be ziven such construction as 1ill cause a 
conflict with the constitution. Tm statute 
existing when the constitution was adopted 
would be repealed by such a construction. 
To give the s tatute effect, then , the word 
•may• can not be til ven a meaning which 
could aeprive the recorder of his right to an 
a1lowance f ar assistants if they were 
necessary to secure the proper and 
expeditious performance of the duties of 
the off ice . It is also a well recognized 
rule of conatruc t ion that the word •cay• 
should be interpreted to mean •shall • when 
referring to af:ower bfven t o public 
officers , and w icb] concerns the public 
interest and t e ri~ts of t hird persona, 
who have a claim de jure that the po er shall 
be exercised in this canner .• Such an 
interpretation i s demanded •tor the sake of 
justice and the public 3ood.• Steines v . 
Fran41n Co., !~B Uo . 178, quoting from -
uf wburf} TUrnpi ke Q2• v • . U.llor . 5 Johns. 
c "1• 1 • 

"Thore can bo no doubt t hat the public interest 
demand$ that the work required of a recorder 
shoul d be done promptly , carefUlly , and well. 
A public officer is , by richt, entitled to 
coopensation tor tho labor performed, and 
it should also be aeaaured to ao ~ extent by 
the responaibilitiea assumed . The statute 
regulates the amount of the feea the recorder 
is entitled to collect. and the presumption 
is that he fairly earns what he is allowed 
to charge . Four t housand dollars ~as fixed 
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as the amount the recorder uas capable 
ot earni ng at t he established char~es; 
and , when the tees t or wor k required to 
be done exceed that sum, it is a fair 
presumption that assistance would be 
n ecessary. If necessary, tho constitution 
and statute clearly intend t hat assistant s 
should be employed and paid. 

"In construing a statute which provided 
that when a county officer receiving a 
salary is compelled, by pressure of 
busi ness to employ a deputy, •the countz 
court may mnke a reasonabl e allOWance 
to tfie epU'cy,•-the court held that the 
co~ must ~ 'ii"""reasonab!'iCompensitiOn 
for t e-niCessary service rendered, ana 
!nit-pi~ent was not dlscretlonar' w!tn 
nu;-couii y cour!.'Bradl ef v . Jererson co., 
lfG. Greene, 3o6. see , a so, \JaSh1ns ton­
Q2• v . Jones , 45 Iowa , 261 . 

"\le are of the opinion, therefore , that t he 
allowance t o the recorder of reasonable 
compensatiou f or necessary h ire of assistants 
nas not a matter of mere discretion with 
the county court. In his settlement, the 
recorder was entitled to a credit for the 
amount so paid; and , if such credit had 
been Biven , t here would be , at ~ost , but 
a small amount, if anyth ing , due the 
county." 

( Underscoring ours . ) 

Under the above authority we are of the opini on that it 
is the duty of the Recorder to fix the amount to be pnid to 
h is deputy or deputies--such amount , of course , to be reasonable 
for necessary aervices rendered , and it is the duty of the 
county court to allow the Recorder to deduct such amount f or 
n~cessary deput y hire . 

Yoursecond question is as follows: 

"Is the Recorder of Deeds of third class 
counties allowed more help t han just one 
deputy, and if so , how much and how shall 
that extra help be paid?" 
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Honorable Albert L. Hencke 

This query has been pr actically answered by the above­
quoted Section 59 . 250 and that par t of State ex rel . v . King . 
supra . which is nereinabove set out . 

The statute provides t hat the remainder of t he fees after 
.the Four Thousand ($4.000) Dollars salary is deducted and 
"after paying out ot such fees and emoluments such amounts 
for deputies and assistants in his office as the county court 
may deem necessary shall be paid into the county treasury . " 

If t he Recorder finds it necessary to employ more than 
one deputy "to secure the proper and expeditious performance 
of the duties of the office. " then the Constitution and the 
s tatute authorize him to employ additional deputies and 
assistants, and it is made the duty of the county court to 
"pay a reas onable co:tpensation for tho necessary services 
rendered and th~t payoent was not discretionary with the 
county court . " 

cc·cr.JsroN 

It is the opinion of this office that the Recorder of 
Deeds 1n counties of t he third class wherein there is a 
separate Circuit Clerk and Recorder shall fix a reasonable 
allowance for deputy hire . The Constitution and the s tatute 
authorize the Recorder to employ sufficient help to perform 
the duties of tho office "promptly. carefully and well . " 
It is the duty of the co1mty court to permit such reasonable 
and necesaary amount for deputy hire to be deducted from the 
f ees of tho Recorder t s office. 

AP t>ROVE.D : 

J. E . 'l'AYL 
At torney General 

GCH ~fh 

icspoct.fully sub~tted , 

GROVLR C. HUSTOll 
Assistant Attorney General 


