MAGISTRATE FEE: Magistrate fee in criminal case

allowed for each proceeding, and
not for each defendant,

April 1, 1953
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Honorable J. Artawr Francis

Judge of Probate and Magistrate Court
Iron County

Ironton, Missouri

Dear 3ir:

We have recelved youwr request for an opinlon of this
department, which request 1s as follows:

"I would be pleased to have your opinlon
on Sec. 483.g10, clerk's fees in the
Magistrate Court, as to whether or not

the Maglistrate Court is entitled to only
one fee of $2.50 in a eriminal proceeding
and in each preliainary hearing lnstlituted
in the Maglstrate Court, under paragraph 2
of saild section where there are two or more
defendants in a joint lnformation or com-
plaint.

"The question 1s, are we supposed to charge
only $2.50 on eaech criminal proceeding, or
shall we charge $2.50 for each defendant
named in said criminal proceeding?"

The provision of Section 483.0610, RSMo, 1349, about
whlich you ilnquire, reads as iollows:

» 3 % *

"2, In each eriminal proceeding and
in each preliminary hearing instituted
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in any magistrate court, a magistrate
court fee of two dollars and Iifty cents
shall be allowed and collected to be in
full for the services of the maygistrate
or the clerk ol sald court. Such fees
shall be charged, collected and disposi-
tion thereof snall be amade as provided
by law applicable taereto.

" i #* 'n'o"

In the case of In the Matter of surphy and Spillane,
22 Mo. App. 476, the St. Louls Court of Appeals considered
the question ol whether or not the prosecuting attorney was
entitled to a single fee or a fee in respect of each defendant,
in a case where two defendants had been proceeded against
jointly in a single information. The Court in that case stated
at 22 Mo. App-, l.6. h.?r:

"The question in the narrowest form of
statement is, whether the word 'convic-
tion' in the above clause is to be inter-
preted as meaning a _judgament, in favor of
the state, in a eriminal case, upon the
merits, irrespective ol the nuaber of
defendants against wnom it 1s jolntly
rendered, or such & judgment in its opera-
tion against each of several defendants,
rendered upon & single inforaation, and
after a single trial.

"I am of opinioun that the former is the
correct view of the ameaning of the
statute., i i =¥

The Court further stated at 22 Mo. App., l.c. 479:

" 3 i & The question clearly appears to
be whether there was more than one prose-
cution, one trial, one verdict, one judg-
ment. II there was, then the prosecuting
attorney 1s entitled to a separate fee

in each case; ii there was not, then nhe 1is
entitled to but one fee."

The Court also stated at 22 io. App., l.c. 480:

-a-
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" % % &+ But the statute contemplates the
payment of fees for actual services only.

The payment of fees beyond this is illegal

and 1s to be discountenanced, aAn officer

who makes a journey to serve a writ upon

two defendants at the same place is entitled
to mileage in but one case, unless the statute
provides otherwise, because he nas performed
but one journey. A clerk of a court of record,

who enters a judgment against several defendants

1s entitled to but one fgg, because ﬁe‘ggi per-

formed but one act of service. 3o, in thls case,
prosecuting attorney has performed but one

act of service. He has drawn but one informa-

tion and has represented the state at but one

trial, which has resulted in but one judgment

or econviction. iHe has rendered substantially

the same service which ne would have rendered

if the information had been filed against one

of the defendants, and a trlal had taken place

thereon, resulting in a couvictlion. Any reason-

ing, which entitles him to & duplication of his

fee, would entitle the jury to double fees for

serving at the trial, and the justice to a

double fee for entering the judgment. Tne case

can not be one case lor every purpose except

that of the Iees of the ofiicers, and two cases

for that." (First kuphasis OQurs.)

The statute involved in your 3usation provides for the
fee for "each eriminal proceeding. As the Court in the above
case pointed out, when there ls a single informatlion, there
is only a single proceeding, regardless of the number of
defendants., We think that the holding of the Court in this
case is applicable in the present situation.

We might point out that following the decision in the
Murphy and Splllane case, the statute providing for the fees
of the prosecuting attorney was amended (Laws of Mo., 1887,
p. 188) to provide that his fee should be "for the eonviection
of every defendant”, as is now provided by Section 56,310,
RSMo, 1949. However, the statutory provision for the fee
here in question is not so prescribed.

CUNCLUSION

Therefore, it is the opinion of this departuent that
under Section ﬂBB.blO (2), RSMo, 1949, the magistrate court

- 3w
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fee of $2.50 allowed in each eriminal proceeding, and in
each preliminary nearing, is to be charged for each such
proceeding, and any such proceeding in wnich two or more
persons are charged jointly, is but a single proceeding
under said section.

This opinion, whieh I hereby approve, was prepared by
my Assistant, Robert R. ./‘elborn.

Yours very truly,

JOUN M. DALTON
Attorney General
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