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This depo.rt~ent i s ln r oceiot of your recent roque~t 
for nn official opinion. You t hus sta t e your request: 

"The 3oe.rd of Di r ectors of o. local reorganized 
school district hns or dered an election for 
the ~urposc of authorizing the issuance of 
school bonds for tho oorrowing of 40ney 
f or a buil ding fo r the s chool . •"oticen of 
the election r~vc been l awfully posted and 
hnve been up for several days . 

"They are wonderint. w"lether or not they 
can resc ind their a ction and cancel the 
election or whether ~he publ i c now ha s 
such ~n interc~t in tho election and its 
results that t hey cannot .r evoko their acts . 

"I prooumo that t he election i s based on 
proper ~inute entries finding tho necessity 
for the buildinr program and its benefit to 
the school dis t r ict . 

" •ay we ask your opinion on thi s mR ttor at 
yot~ earliest convenience . The oloc tlon i s 
sot for about the 23rd of April , 19.53. 11 

~he s ol o que s tion here is whethor the board of directors 
of a local r eorganized school district can r escind its or der 
calli~ f or an election fo r the pur pose of authorizing t ho 
issuance of school bonds for the borrowing of money for the 
erection of school buil dings . 
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~uthority for the board of d · rectors to order such an 
election is found in paragraph 1 of Section 165 .040, RS~o 
1949 which reads : 

"1 . For the purpose of purchasinr school­
house sites, erect1 ng schoolhouses , library 
buildings and furnishing the sa:e , and build­
ing additio· a to or repairing old buildings 
the board of directors shall be authorized 
to borrow money , and issue bonds for the 
powment thereof , in the manner herein pro­
vided . The question of loan shall be decided 
at an annual school meetinL or at a special 
election to be held for that purpos e . l'otice 
of said election shall b~ given at least 
fifteen days before the same shall be held, 
by at least five written or printed noticeq, 
posted in five public places in the school 
district where said election shall be hel d, 
and the amount of the loan required , and for 
what purposes ; it shall be the duty of the 
clerk to sign and post said notices . The 
qualified voters at said election shall vote 
by ballot . Those voting in favor of the 
loan shall have writ ten or printed on their 
tickets , ' For tho loan; ' those voting 
against the loan, tho worcs ' Aeainst the loan, ' 
and if two - thirds of the ~tea cast on the 
proposition shall be for the loan, the 
district board shall be vested with the 
power to borrow money , in the name of the 
district, to t'1e amount and for the purpose 
specified in the notices aforesaid , subJect 
to the restrictions of section 165 . 0~3 . 1 

~e would now direct attention to the 1930 case of State 
v . \,enom, 32 s.; (2) 59 . le here note thllt this ca se was 
based upon Section 11127, RS"o 1919, which section now is 
Section 165 . 040 , supra . 

The background of the Wenom case is stated by the court 
in its opinion at l . c . 59 , as follows: 

"!•andamua begun and tried in the circuit 
court of Jefferson County . The trial court , 
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upo ~ t he filinc of the petition, issued an 
altc.r"1r tive Ywrit w'J.' ch a s made permanent 
upon final hearing , and five of the res on­
dents below a pealed . Relators are residents 
and taxpayers of consolidated school district 
No . 1 of Jefferson county and at the time of 
the institution and trial of this action the 
six ~en who were respondents below constituted 
the board of directors of said district . One 
of the directo r s ~ade no r bturn to the 
alt~r~tive writ and did not join in the appeal . 

''On t'arch 13, 1922 , soon afte r the organiza-
tion of the c onsol id£ted district , a special 
election was held therein pursuant to call 
of the then board of directors , at which it 
was voted to authorize the boa rd to issue 
bonds in the s um of ·4J , 000 to build a 
' central school bulldine ' and to purchase a 
school site , and by vote of the electors at tho 
same election a s necified site wos selected 
e~bracing about 5 1/3 acres . ~he bonds have 
not been issued . C".hortl y fo l lowing the slJec ial 
election, the~e was so~e l itigation involvin0 
the orga~ization of tho distr:ct and an 
atte 1pt to disorganize , which ~ay account fo r 
tho fact tha t the bonds were not issued i mmed­
iately arter the election . This suit was filed 
in Dece"!lbcr, 1926. ''eantime , as we infer f rom 
the evidence , the personnel of t he board-had 
changed , and the pr esent board refused to 
issue tho bonds . The suit is to co~pel the 
board to issue the 1.._1) , J00 in bonds and to 
acquire the site selected at the s pecial election 
and to erect the ~eon a central htgh school 
building . The organizatiQn of t e district 
and the regularity of the proceedings in 
calling and holding the special election are 
not here questioned . " 

In rega r d to this ~Atter t he opinion , at l . c . 61, 
states: 

"* ··:· -~ rlut we are of the opinion that there 
was no case made by pleading or proof that 
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entitles relators to any part of t he relief 
sought . 

"As said above , relators pr oceed upon the 
t heory that , when the voters of the distr:ct 
voted to authorize the loan , it ther6upon be ­
came the imper~tive duty of the dir ectors 
to issue the bonds , acquire the site selected, 
and erect t ho building , a pos i tive mandate 
that left nothing to their discretion except 
details of carryint it out , and that , if they 
did have a'discretton, it was not honestly 
exe.,cised . 

"(2) The statute pursuant to which the s pecial 
election was he l d , section 11127 , Rev . St . 1919 , 
provides that , for t he purpos~ of p urchasing 
schoolhouse sites and erectir-G and furnishing 
buildings , t he board of directors shall be 
authorized to borrow money and issue bonds for 
the paym£nt t hereof in the manner therein provided . 
It then dir ec t s how the election shall be 
called and conducted, and provides that , if 
two - t hirds of the votes cast on the proposi-
tion are for t he loa~, 1 tho district board 
shall be vested with the power to borrow 
money , in the name of the district , to the 
amount and for t he purpose specif ied in the 
notices . * * *1 The further provisions of 
that section are not pertinent to t he question 
under discus~ion . The statutory provisions 
s peci -ically a ppl yine to consolidated school 
districts do not i n terms provide for borrow-
ing money and issuing bonds , but it has been 
held that t hey may do so under said section 
11127 , which appl ies to schools general y . 
Stato ex rel . v . Gordon, 261 ·•o . 631 , 170 ~ . , • 
892 . It will be observed tr~t ~oction 11127 
is not randatory in torms . It does not say 
that the board of d ·rectors shall borrow the 
money or tha t it shall be their ~uty to do so . 
We fi nd no statutory provision using mandatory 
l anP'uagc on t his s ubjcct . 11 
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At l . c . 62 t ho opinion states: 

11 The vote , which r e l a tors say was a 
direct ion to the board, purported to do no 
more than the st qt ute requirinz it pro­
vides , viz . confer authority upon the 
board to borrow t he money and issue t he 
bonds . If a mandatory duty to borrow and 
use the ~oney for t he purpose for nhich t he 
voto authorized it was thereby created , 
that ~nndate ~ust be found in the statute . 
The terms of the latter , as we have seen , 
are permissive rather than r.nndatory . 
If the Legislature intende d to cake t he 
duty imperative upon gr ant of the power , 
it would have been an easy matter to have 
i nserted in the sta t ut e words indicating 
s uch intent , as in the sta t utes under 
consideration in State ex rol . v . School 
Directors of Springfield , supra, State 
ex rel . v . Cartwright , supr a , and kindred 
cases . " 

The holding of the ~lssouri Sunr eme Cour t in this c a se 
was that even though t~is election had been held , and t ha t 
as a result of t ho election the board of directors was 
authorized to i ssue bonds and borrow up to 40 , 000 . 00 for 
t he erection of a school building , it remai ns i n the discre­
tion of the board whether t hey would do soar not . It would 
seem that r escinding the order for s uch an election before 
the t ime set for holding the elec tion would entail a much 
less degree of discretion than was exerc i sed in tho •• enom 
case , and ·· believe that it is within the authority of the 
board of dir ectors to set aside its order for s uch an election 
at any time before the election date . 

Furthermore , there would appear to be many prac tical 
re a sons why the board of dir e-ctors shoul d have thjs authority . 
Between the ~ime when the order callin fo~ t he election 
was made and the time of t he election, there could bo many 
unforseen developments which woul d make the holdinu of such 
an election unnecessary . One of these developments cou ld be 
the o.vailnbil.i t y of another building which could be used fo r 
school purposes . Another s uch de . c lop:-nent coul d be a finding 
that tho erection of s uch a buildin~ was unnocessr ry either 
because of decrease in the number of pupil s or by re~son of 
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a finoinl t~t build·~L s w~ich were :n use and which it 
had bs~n believed would not be satisfactory for school 
purposes could be ~~de satisfactory . It would seem clear 
that if , in the op~nion of the board , it became unnecessary 
to raise Additional ~ney, that it would be folly to compel 
the board •o go ahead and raise it anyhow , lOney which , 
even if raised , would not be used by the board . To do this 
would cause the unneces~ary expenditure of the cost of holding 
such election. 

CQl'!CLPSTOl! 

It is the opinion of this depart~ent that tho boal'd of 
directors of a local r~orcanized school district may , at any 
ti~e aftLr the board has ordered an election for the purpose 
of authoriz·ng the issuance of school bon~s for the borrowing 
of money for t he purpose of erecting a'school build"ne, and 
the time of the election, may resci nd its order calling for 
such elect ion. 

The forogoi~ opinio~, which I hereby approve , was 
prepared by my assistant , •r . Ht.l£h P. .llliamson. 

Yours very truly , 

J'J~P~ ·~ . ALTON 
Attorney General 

HPW :rnm 


