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Honorable l1illiam J . -Jason 
PI•osecutins Attorney 
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Clinton , l·Ussouri 

De ar Sir: 

This will ecknowled0e roceipt of your requeot for an op inion 
which reado: 

"I woul d like an opinion on certai n portions of 
Section 233 . 320 and 233 . 325 of' 1Ji1ssour1 
f'tatutes of 1949 with roforence to the formation 
of a special road district . 

11 'l'he question is ns to the noo.nint, of the 
\lord • otmers' as usod in fi.Ub- section one of "'ection 
233 . 325. does a t enant in common 
holdinL a one - third interes t jn approximately 180 
acres havo n r i Ght to s ign the petition mentioned 
in t he statute as ' owners' for the full 180 acres , 
60 acres , or for any ucros? 

" .uoos one who holds lflna as one of two tenants 
by the entirety ht.ve a riL)>.t to sign a s owner or the 
full by both , one- hal f , or of any 
of the acres? 

" gain with reference l o Section 233.325: assuming 
there to be 640 acres incl uded in tho district 
and t hat 40 aereo is public l nnd and that 200 acres 
are Ololned by persons tlh o o.ro non- res idents of the 
purp osed district , is i t only neces sary to hnve a 
maj orit y of the acres owned by residents or the 
purposed diatr1ct or 'n the above hypothetical 201 
acres? 

" J SNU"ljne_ all requirmente have '1-)een met and the 
petition to be in propor form does the 
have tho p ower i n 1ts to re ruse t o form 
the spoc:tal road district under the above sta t utes . 
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"Sub- section three of Section 2,33 . 320 ata tes that the 
purposed d~atrict shn11 1nc1ude at 1east 640 acres of 
contiLuous territ ory, if public land in included 
within tho purposed di s trict does it count as a portion 
of the 640 acres of contiLuoua territory? 

"Thoro is at present a petition f or the f ormation of a 
special road district pending in tho Henry County Court , 
for thi s reason, your prompt attention will be sincerely 
appreciated. " 

This request contains som.e five questions of law construing 
sections 233 • .320 and 233 . 325 RSMo. 1949 . We s hall answer t hese 
questions in order in which thoy appear in your r equest for an 
opinion. 

You f irst inqui re if a tenant in connnon holdint_; a one- thi r d 
interes t in approxtmat ely 180 acres has a ri[ ht t o sign the 
petition mentioned in Section 233. 325, supra , as owner for the 
full 180 acres . 

Section 233 . 325 reads in part : 

"when ever a petition, signed by the owners of a 
ma jority of the acres of l and ownod by residents 
of the county residinu within the district proposed to 
be orLanized, and settinG fort h t he proposed name of 
the district , and { ivinb the boundaries thereof and the 
number of acres owned oy each si&ner and the names of 
other owners of lana res idin& within such boundaries so far 
as knt.~wn, and the num,"> or of acres olmod b each so far 
as known, ·:to ·::- * 
" On the f irst day of said term of court , or as soon 
thereafter as its business will per mit , the court shall 
hear such petition and remonstrance , and may make a ny 
change in the boundarie s of such proposed a i str ict as tho 
public good may require and make neces sar y, and i f after 
such chances are made it shall appear to the court that 
such petition i s s iGned or in writin~ consented to by the 
owners of a maj ority of all the acres of land owned by 
residents of the county residing within the district as so 
changed, the court shall make an order incorporat ing such 
public road distr ict , and such order shall set out the 
boundaries of such district as established. 

"If no remonstrance s hall have been filed, or all 
remonstrances filed are overruled by the court , the 
court shall determine whether such petition has been 
si&ned by the owners of a majority of the acres of land 
owned by residents of t he county res idinh within the 
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district , and , i.f so , shall make an order incor porating 
the district l-lith tho boundories e1ven in tho petition, 
or such boundaries as may be set f orth in an amended 
pe tition sjgned by the owners of' a majority of' the acres 
of land owned by res1dents of the county r esiding within 
dintr:i ot , nffected thol~eby ; "~~ ~:· ·~.-" 

Owner has been defined 1n many di.f.ferent ways dependin& upon 
i ts particular use in a statuto. ft s stated in volume 42 Am. J . P. 
Section 39, page 217 which reads in ,>art: 

"~~· * .;~'.rhe term ' o\mor ' is .frequently used in statutes 
relatin& particul arly to matt 6rs wb ich form the subject 
of specific articles in this work, and its meaning i n 
such cason is discussed in the particular article , as 
illustrated by t ho references bel ow. " 

\;e are unable to f' ind any decis ions in t his St a te construing 
the uord "owneru as used in t ections 233 . 320 ana 233 . 325 RStto . 1949. 
Ilo...,ever , ue do find such decisions or courts in other stat es which 
under r ules o.f statutory construct ion are not conclusive but ar•e 
persuasive . In Merritt vs . Ci ty of l~wanee , 51 N. E. 867 , 870 and 
872 the c ourt in conotruing a statute concerning local elections for 
improvements , one or the prerequisites for s a i d improvement be ng 
that a majority of the own~rs of tho abuttinL property must 
petit ion for such l ocal improvement , hel d that a tenant in common 
coul d not s i gn a petit i on in behalf of co- tenants and in so 
hol dinb tho court said: 

" * * So .far as t ho tenants in common aro c oncerned, there 
is no cl a im that they had any authority, either oral 
or written, to si~ the names of the ot her tenants in common 
of each lot which they represented . Neither is it claimed 
that there was any ratification by the tenants in common 
not sib01n~ of the nets of those who did sign. It must , 
ther efore ; of neces s ity be true that the sienature of one 
tenant in common o.f a l ot was not t ho oignature of the 
owners of the other und~ vided !ntorests in the lot . It 
follows thnt each tenant 1n common who s1Lnod the p~tition 
only signed for the individual part of the lot which he 
owned , and not for the undjvided portions thereof wh ich he 
did not olm. * ~~~~ 

"The word ' owner ' a~ here usod in the statuto , menno 
Ololnor in fee . Cases cit ed. " 

In ~arran v . ~orawski, 37 Atlantic 2d, 364 Local Cite 366; 
130 Conn. 676 the Court held that a tenant in common of an 
undiv ided one- hal f intores t in a lot affected by a proposal and 
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amendment to a zonin~ ordinance , was not an owner within the pro­
visions of an ordinance requiring three- fourth vote of the common 
council t o chan&e an ordinance i f the owner of twenty per cent of 
the property affected protested abainst the chan&e , it heing 
necessary for those owning the entire interest in said lot to join 
in order to make h i s valid protest . In so hol dine the Court said: 

"On the other hand, in hol ct.ing that one tenant i n common 
coul d not sit,n a petition for an improvement , the court, 
in 21 , 73 A. 984, 985 , said: ' The posit ion of the appellee 
in regard to this me tter (that the part of the frontaLe 
proportionate to the interest of a signing tenant in 
common should be counted) cannot be sustained upon any 
theory either of law or common sense . The law requires the 
petition (for street paving ) to be si&ned by the owners of 
the propert y . Thi s means by a ll of the owners in any hi ven 
piece of property. To hol d otherwise would be to hold that , 
if all the property on any block were owned by tenants in 
c ommon, the holder of an undivided 1/lOOth i n terest in the 
srume mi~t cause the block to be paved and the lien, there ­
fore , t o attach to the property, a l though the owners of the 
other 99/lOOth interest were opposed to it . The position 
that the proportionate part of the front.a ge representi ng 
the proportion of the co- tenant ' s interost may be counted 
up.on h i s s i gnature is equall y untenable . 'I'he pe t itioner in 
this case does not own 25 feet of this property. His interest 
an undi v i ded interest in every foot of it , and no particul ar 
foot f rontaee may be sot aside for h~4, because in ever y 
foot so set as i de his co- tenant woul d be an equal owner .' 
To the same effect ~re Californi a Borough v . Powel l, 50 
Pa . Super . 521 , 523; Marcus v . Board of &treet Commissioners , 
252 Mass . 331, 335 , 147 N. E. 866; Mulligen v . Smith, 59 
Cal . 206 , 225; Peopl e ex rel . Brownell v . Foard of 
Jssessors , Sup . , 109 N.Y.s. 991, 994; Merritt v . Kewanee , 
175 I ll . 537 , 544, 51 N . ~ . 867 . 

"The purpose of the statute in requiring a three - fourths 
vote of the council if a protest i s fi led by owners of 20 
per cent of the property affected is to give some protection 
t o those owners agains t cha~es to which they object . A 
petition for an improvement is positive and a protest against 
a chanLe in zone, negative , but both involve changes in exist­
ing conditions and the reasoning of the ¥ennsylvania court 
applies , in substance , to both situati ons . It i s more 
practical and logical to give the same meaning to the word 
'owner ' in both cases . As shown above , the cases are nearl y 
unanimous in holding that a cotenant is not an 'owner ' when 
a petition for improvement is involved, and we hol d tha t , as 
well, within the m&aning of the ordinance in question those 
owning the entire interest in the property nrrtst join in order 
to make a valid protest . 
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In view of the f oreboinL decisions , we c onclude that one tenant 
in coim1lon pj bJlint, said petition cnnnot be construeu as be1I1e an 
owner under th~ ~oroeo1nL statutor y provisions unless all of the 
tenants in common owninb said property s1gn said petition. 

You next inquire i f one who nolds l and as one of two tenants 
by the entirGt~ has a right to sibfi a~ owner of the ~11 acreabe 
ownod by both, one- half, or of any of the acreat e • 

Tho law is well astabli shed thnt tenant s by the entirety have 
but one title , each Ol-1ns the whole and neither without concurrunce 
o-r the other has the pm.er to convey t o any third person and thus 
sever the tenancy . Furthermore , neither have an interest in an 
undivi ded portion thereof , Kennedy v . Rutter , 6 ltl antic 2d 17 , 
21 , 110 V. T. 332. In other words , a tenant by the entirety is the 
same as tenants in conm1on except that a tenant by the entirety has 
the ri~t of survivorship , J.lacFarlane v . Stat e , 29 N, Y. Supp . 
2d 996, 997 . 

Jn view of tho forego i fib decision, we hold like in the case of 
tenants in com.""lon vhe s i bfitlture of onl y one ownine, as ~.~enants 
by the entirety would be of no effect but it will require 
sibfiature of both husbana &ad \life since they have the one title , 
survivor take all , neither have an undivided interest in any 
particular portion of sa i d property and furthermore , neither can 
cor,.ve-.; hJJ.Y ,t>art thereof lo.ithout tho s ibfiature and approval of the 
other party. 

Your next request i s whether or not publ ic land located i n such 
proposed distr ict , shall be classified as land owned by a non­
resident or is it such as might bo considered owned by a resident of 
the county residin~ within the uistrict . ~~is r aises a r ather 
di fficul t point of la-.z and o.ne waich we have been unable to f ind 
any decisions in point . We are assum:ifib t hst by public ln.nd you have 
r eference to such land that miLht be taken in the name of the St a te 
of Missouri for the benefit and use of s ome particular department or 
agenc y of the State and that the Sta t e of Missouri owns the Fee 
to said land . ~o in rcnderin& thi s decision we shall ~onsider 
land re~erred t o as public land in your request only l and held by 
the Stat e or the Uni ted Staten of America in Fee Simpl e . 

In view of tho particular wording of the statuto in organizing 
such special road dist1•icts , requiring the sienature of owners of 
a maj or i ty of the acres of l and o~mod by residents of the county 
residing within the district , we believe that in detet"lllinin& who 
owns the majority of nct•eo.t.,e in said proposed rot.d district , that 
you need not cons ider such public land a o owned by residents of the 
county residinb within ~he district . I n s ame 1nstanceP f or certoin 
purposes only , such public l and miGht be conaidered as be1nL owned 
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by a resident of the county; however , we cnnnot conceive of any 
public entity as being considered res1.dinc wit hin the county. 

You next inquire if assum~ne all requirements have been met 
and the petition is in proper form, does tho county court have the 
power within its discretion to refuse to form the special r oad 
district under the foregojnc mentioned statutes . 

In ans\'ier to this part:icular inquiry, we are enclosing a copy of 
an opinion rendered by this department under date of July 17 , 1951 
to lion. Don .iiennedy, Nevada, l'l issouri , boldine that the County Court 
has some discretion when and i f remonstrances are filed in opposition 
thereto. However , i f no remonstrance• are f j led, then the only duty 
the Count y vourt has is t o detorm1ne whether the petition has been 
sil ned by the owner of a majority of acres within proposed district . 
(Page 4 and 5, enclosed opinion. ) 

You next inquire i f public land is included within a proposed 
district , does it count as a portion of the 640 acres of contiguous 
territory as provided under section 233 . 320 RSlto . 1949. 

\·.e assume that you make this inquiry by reason of the fact that 
owners of such public land may not be considered as resident owners 
residiUb within the proposed district under section 233 . 325 , supra. 
Section 233 . 320 , supra , makes no ui stinction os to the requirement 
of 6l~O o.crea of contiguous t erritory in so ic.. proposed distr i ct . 
This may include land ot-.ned by non-res:tdents and public owned land. 

CC..NCLUGI ON 

(1) It i s the op:i.nion of this department that one tenant in 
~ ommon i s not an owner as provided under section 233 . 320 and 
233. 325 RSI"i~o . 1949 and authori zed t o sign P petition for forming 
a special road di strict f or the r eason he does not have an interes t 
in any undivided port ion of the whole . i!owever, such t enant fn 
common ~ay along \Jith all other co-tenants sign said petition for 
the f ormation of said road distr ict as provided by statute . 

(2) Neither the huaband or wife a lone own:int:. property by the 
entir ety arc authorized to si()'l such pet1tion f or the format i on 
of such a rord distr5.ct , for the seme rea:1on thnt one tenant in 
common cannot sign said petition and fUrther r or the reason that 1n 
the cas e of tenants by the entirety the ri~t of survivorshi p 
exists . l1owevor . both tenants bf t he entir~ty are under the statute 
as olmers authorized to sign su ch a petition. 
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(3) In determining who o~ns the na jority of acreage in said 
proposed d:tstrict , it is not noce~~al"y to take irto consideration 
l and owned by tho ~tate of : jasour1 or 'by Lho Un1.ted Stat.es of 
lmerice in sa1J propoacl d1P~~~ct ~or the reason tl~t 5f 
e i ther owns such land 1 t cannot iJUaJ. ify •mder the law as a l"esident 
of the county nnd renjding ui';hin Anld di•;tr ict . 

(4 ) The County "'onrt hn"" some ·li~cretion !:1 orderin5 a p1•oposed 
district incorporP.tod -t ~ re:1on!ltrannos aro filed :in op Jos1 tion 
thereto . Hom:wcr , if none a :f'ilod lihon the only dut.f the Count y 
Court has is to detel"mine vThethor the Pet1 tion has been !ligned by 
the o-wnors of v majo.,..:1t,r of acre" w th1n tl'o r "Oposed d:J.:Jtrict and 
if i t so finds , !t hCt"J t ho ot-3ol1:.to dttty ";o iss e an ordor 
1ncorp orntin& enid road distrj ~t . ( ~oe enclosed opinion pa~os 4 and 5. ) 

(5) p, bl' c )_Eu1.d ~.nclndod l<ri thi n a propo~ed road a1:Jtr1c t may 
be considered as a ~ortion of the 640 ncres of conti,ltous territory 
as provided under Sect:lon 23.3 . 320 , ctn.pra. 

The forogo~.ng opinion, \Jhich J hereby o.pprove , was prepared by 
my Assistant , Mr . lnbreJ r . Iia""T!ott , Jr . 

Encl osure 

Very trul y yours , 

JOHN f~ . DAL'rON 
Jttornoy General 


