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April 21 , 1953 

Honorabl e L. c. ~arpenter 
Co.nm.iss ioner 
Depart~ent of Agriculture 
Jefferson City , ~issouri 

Dear Mr . Car penter: 

We render herewith our opinion based on your request 
dated April 7, 1953 , which request is as follows : 

" any smal l dealers have facilities for 
mixing feeds in small batches , but do 
not register any products as commercial 
feeding- stuffs , claiming that al l such 
mixing is done on a custom basis . In 
many instances the dealer furnishes all 
the ingredient s that go into these ~ed 
products . 

"The JJissouri Feed Law malces no reference 
to •cus tom- mixed feeds ' and our intorpro~a­
tion has been that such ~ixes were outside 
t he scope of the law . This inter pretation 
is based on the provision t hat a pr oduct 
~at be sold, offered, or exposed for sale 
boforo it is considered o. oonuercial feed­
i ng- stuff. 

" -•ill you pl ease give u s an opinion as to 
whether ' cus tom- mixed feeds ' come under 
tho provisions of the ~isoouri Feed Law, 
and secondly, what should be considered 
as coming within the meaninJ of a custom­
mixed product. 

"As reference , we are atto.ching a sum.Jary 
of a case v.h 1ch reflect s the noed for 
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defu1ing custom- mixing as it is to 
be considered in the administration 
of the Missouri li'eed Law. " 

Attached to your request is a fac t ual situation 
pointing up the problem of inter pretation under the 
Missouri Feed Law. (Sections 266 .1.50-266.280, RSHo 
1949 .) 

"The Moran LUlling Company, Bonne 
Terre, ~issouri , recently began 
making a cattle feed containing 
ground corn cobs . Since the Missouri 
Feed Law prohibita the mixing of any 
commercial feed wit h ground or crushed 
corn cobs , this company mixed t his 
product on a ' custom' basis . The 
ingredient s were supposedly added in 
amounts t o repr esent the average of 
the requests of different feeders for 
such a product and t hen sold with 
the bags bearing a tag designati ng 
the material a s 'custom made cattle 
feed.' This tag also included a 
list of the i ngredient s together wit h 
the percent added . " 

Your f irst question is whether custom- mixed feeds 
are included in the term "feed" as used in the said feed 
l aw . You state that your department has interpreted the 
l aw not to include custom- mixed feeds . In this view we 
believe you are correct. 

The act i tself furnishes very lit tle aid in this 
respect. Section 266.150 provides in part as follows: 

"For t he pur poses of sect ions 266 .1.50 
to 266 . 280 t he following words are 
defined as follows : 

* 
"( 5) ' Feed ' shall mean commercia l 
feeding- stuffs . " 
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Section 266 .160 t h en provides: 

"The term ' collll.nercial feeding- stuffs' 
shall be hel d to include all feeding­
stuffs used f or feedinG livestock and 
poultry, except whole seeas or ~rains , 
the unmixed meals made directly from 
the en tire grains of corn, wheat , r ye , 
barl ey , oats, buckwheat, f laxseed, 
kaffir , and milo , whole hays , straws , 
cotton s eed hulls and cor n s t over , 
pure corn chops and pure ground oar 
corn, when t he same are not mixed with 
other materials , but the term Shall 
not apply to ot her ~~terials contain­
ing sixty per cent or more of water . " 

~e believe , however , that other provisions of t h is 
act indica te a legislative intent not to include custom­
mixed feeds . Sections 266 .180- 266. 220 provide for regis­
tration of feeds before the snme may be sold. Sect i ons 
266.240-266 .250 provide for taking of samples and analysis , 
by the Comaissioner of Agriculture or his r epresent atives. 
These sections contemplate that large quant i ties of feed 
of the same formula are t o be pl aced on the consumer ' s 
~arket and are to be offered or exposed for sale to the 
public generally. Section 266 . 170 provides for packages 
ot feed to be i n standard wei ghts therei n specified. It 
is readily apparent t hat t hese provisions would be 
a ltogether impracticable as applied t o custom- mixed feeds , 
wh ich would be made up in small quantit ies on indivi dtLal 
order f rom varying formulas and not placed on the market 
for sal e to the public generally . The re would never be 
any custom- mixed feod on hand , exposed f or sale , from 
which samples of sa id feed coul d be taken for analysis 
as provided in Section 266 .240 and Sect ion 266 .250. 

Secondly, you request some guide by which you can 
det er mine what is "cus tom- mixed feed" and what is 
'commercial feeding- stuf fs" which would be covered by 
the act. These two phrases have never been judicially 
defined so that we have any guide lines by which we can 
separate t h em. "Custom" is t hus defi ned in Webster ' s new 
International Dictionar y , Second Edition : 
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"CUST0t4, adj . 1 . ..Iade or done to 
order; as custom clothes . 2 . Deal­
ing in t hinss made to or der , or do­
ing worK only when i t is ordered;as , 
a cus t om shoe:naker; a custorn mill." 

I t is difficult t o lay down any rule of t humb which 
wil l solve every pr oblem arisin3 out of t he many possible 
fac t ual situations . 

We believe that the basic test would be: what is 
being sold--a mixed feed , the end pr oduct of ingredients , 
mixinu and grinding; or ingredient s , mixing and grinding 
separat el y , making separat e charges f or each? In appl y­
ing t his test various fac t ors , no one of them conclusive , 
woul d enter into considera tion . 

Who fur nishes t he ingredients? If t he miller , this 
would point toward "commerc ial feeding- stuff s" -- but 
cert ainly t he cust omer could purchase the ingredients 
fro~ the miller t o be put int o t he feed . 

\.ho furnishes t he formula? It t he miller , this 
would point definitel y t o "colllJlercial feeding-stuff , " as 
op osed to "cust om- mixed feed . " However , the miller 
miwht have a for mula which he c oul d reco~nend t o a 
cus t omer or which a customer might know about and reques t, 
which would no t necessarily make the feed a "com.uer cial 
feeding- stuff . " On the other hand should the miller 
advertise and promote his for mula, t his would tend to 
indicate t hat feed mixed in accordance with such f ormula 
woul d no t be custom mixed. 

Is the feed prepared in advance of the cust omer ' s 
order, in bags or in bulk , and exposed f or sal e t o cust omers 
in the ordinary course of business ? This woul d tend most 
s trongly to show that the feed was not custom mixed and 
would in our opinion be well-nigh conclusive t hat it was 
not cust om- mixed feed -- although the absence of t his 
feature would not be conclusi ve that the feed was cus tom 
mixed . 

Is t here a separate charGe f or ingredient s , gr inding 
and mixinti where t he inbredients are furnished by the miller? 
An affirmative answer woul d indicat e that t he feed was custom 
mixed; a negative answer t hat i t is c ommercia l f eeding- stuff. 
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Applying t hese t ests t o t he tact ual sltua tion sub­
mitted t o us, we believe t hat you were correct in your 
advice t hat th e feed made by t he Moran ~illing Company, 
not co~pounded on order of a customer , is a "commercial 
feeding-stuffn within the meaning of t he llissouri Feed 
Law. The ingredients are furnished by the miller, t he 
formula (regardless of the source of t he for mula or how 
it was arrived at ) was h is. The t hing being sold was a 
mixed feed, the end produc t of ingr edients, grinding and 
mixi ng , for wh ich no separate charge was being made. It 
was already ground and mixed, in cacks , in advance of t he 
customers coming int o t o buy. Presumably, it was offered 
or exposed f or sale t o any one coming into t he miller's 
place of business. The f act of the tags be i ng appended 
showi ng t he ingredients and labelling a s a " cus tom- mixed 
cattle feed , " which one would not expect t o find on a 
sack or sacks of feed prepared on an individual customer's 
order , also milit ates a6ainst the feed ' s actually havi ng 
been prepared on a custom basis . 

co:~CLLISivU 

It is t he opinion of t h is office that 11 custom- mixed 
f oeds" do not come within the provisions or the hlissouri 
Fee d Law, Sections 266.150-266. 280, RS~o 1949 ; and that 
feeds co~pounded by ingredients in pr oportions represent­
i no t he average r equested by various feeders and offered 
or exposed for sale to customers in the ordinary course 
of business as a ncustom- made cattle feed" is a ·c ommercial 
feeding-stuff" within t he provisions of the tcfissouri Fe-ed 
Law. 

This opinion, which I hereby a ppr ove , was prepared by 
my Assistant, Ur . 1. Don Kennedy. 

WDK/fh 

Your s ver y truly, 

J OHI• il . DALTOtl 
Attorney Gener a l 


