
COU!.'.ri COLLECTOR : 
PROSECUTING A'l',l'ORNEY: 
,l 'AAA 'l'I 0 N: 

In suit to collect deli~quent tangible per­
~onal property taxes in Class 2 counties: 
1) Collector should institute necessary pro­
ceedings ; 2) Prosecuting Attorney should 
prosecute such suits ~ thout additional 
compensation to himself , and, 3) Such suits 
should be in the name of the State of Missouri 
at the relation, and to the use of the Col­
l ee tor . 

April 28 , 1953 

Uonorabl o J . ~ . Campbell 
Repre sen to ti ve of Buchano.n County 
Third District 
House of f-epresentatives 
Jefferson Ci ty , tti ssouri 

Dear Ur. Campbell : 

In your letter of April 21 , 1953, you requested 
an offici al opinion of thi s off ice on the following : 

''Buchanan County is a county of the 
socond class and in the Collector ' s 
Office of Buchanan County , there are 
many people t1ho fail to pay thoir per­
sonal taxes and become delinquent . 
~y questions are as follows: 

"\~hen persons owing a personal property 
tax in Buchanan County becomos delinquent 
in the payine of such a tax, is it the 
duty of the county collector to insti ­
tute a suit arainst such a porson to 
collect this delinquent tax? 

"If suits are to be filod , is it the 
duty of the Proaecuting Attorney to 
handle such sui t s in the courts or is 
it the collector' s rosponsibility to 
employ other council to handle such 
suits? 

"If t he Prosecutinr Attorney handles 
such suits , is he entitled to any fee 
from t he county for handlinq such a 
suit? 

"In case thn t s uits are filed for col­
l ection of de linquent taxes , s hould that 
be .filod in t he name of the county col­
l ector or in the nrume of the State of 
Ussouri ?" 



Honorabl e J . T. Campbell: 

Sections 140. 730 ; 140 .740 and 140 .750 , RSMo 1949 , 
as amended by 1952 Session of the General Assembly, se t 
forth the procedure f or coll~ction of delinquent tangible 
personal property taxes . In answer to your inquiry as to 
how suits to collect delinquent taxes of this natur e are 
styled, your attention is invited to Section 14D . 730 , Para­
graph 2 , which reads as follows: 

"2. All ac t ions com::nenced under this 
law s '-.tall be prosecuted in the name of 
the state of issouri , at the relati on 
and to tho use of the collcc tor and 
acainst the person or persons named 
in the t ax bill , * * *•" 

There is no specific statutory provision (except 
as herein- below noted ) authorizing the Collector in a 
second class county to retain an attorney to assist ~ 
in the collection of delinquent tangible personal property 
taxes . However, Section 56.070, P-SMo 1949, which deals 
with the general dutie s of Prosecuting Attorneys , r eads as 
follows : 

"56.070. To represent county, civil 
sui t s etc.--~ shall prosecute ~ ~­
~~ ~ ~ ~ rna:r require , l!1! 
civil suits in which the county is 
Interested, repre sent generall y tile 
county in all matters of law, investi­
gate all claims against the county, 
draw all contracts relati ng to the 
business of the county, and shall 
gi ve his opinion, 1d thout fee , in 
matters of l aw in which the county 
is interested, and in writing when 
demanded, t o the county court, or 
any judge tmreof , except in coun­
ties in which there may be a county 
counselor. He shall also attend 
and prosecute , on behalf of the 
stato , all eases before the magis tra te 
courts , when the s tate is made a 
party there to ; provi ded, county 
courts of any county i n this s tate 
owning swamp or overflowed lands 
may employ speci al co~el or at­
torneys to represent said county or 
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Honorable J . T . Campbell: 

countie s in prosecuti ng or defending 
any suit or suits by or against said 
county or countie s for t he recovory 
or preservation of any or all of said 
swa~p or overflowe d lands , and quiet­
ing t he title of the s aid county or 
counti e s there to , and to pay such 
special counsel or attorneys reason­
able compensation for their services , 
to be paid out of any funds ar i sing 
from the sale of said swamp or over­
flowed l ands , or out of the general 
revenue fund of sai d county or coun­
ties . " 

(Unde r scoring ours . ) 

Suits to collect such deli nquent taxes are of the 
type wl-dch the Prosecuting At t orne y is required to repre­
sent the county in collecting , viz: they are civi l suits 
in which the county is interested. The exception, above 
mentioned, provided in Section 151. 240 , F-no 1949, is in 
the collection of delinquent taxes from railroad and stree t 
car companies: 

"151.24o . Duty of prose cuting attorney-­
additional attorneys--fees .--It shall be 
the duty of t he prosecuting attorney of 
each county to prosecute all suits for 
taxes under this chapter. County col-

· l e c t ors shall have power, with t he ap­
proval of the county court , or in St. 
Louis city, the appr oval of the mayor 
thereof , to employ s uch attorneys as 
may be deemed necessary to aid and a s ­
sist the prosecuting a t torney in con­
ducting and ~anasing such suits; and 
the c ourt in which s uit is brought 
shall , if plaintiff obtain judgment , 
allow such attorneys a reasonable fee 
for bringing and conduc t ing such suit 
which shall be taxed aNainst t he de ­
fendant and paid as othe r costs in 
the case . At t he reques t of the col­
lec to r , the gove rnor may direct the 
attorney gene ral to assist in the prose­
cution of any s uch sui ts . " 

There is no provision f or additional compensation 
to the Pr osec uting Attorney for rendering this service . 
The Prosecuting Attorney of a second class county receives 
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Honorabl e J . T. Campbell: 

a s al ary a s total compensation f or his services , and any 
or all fees which accrue to his office must be paid t o the 
County Tr easurer a t the end of each month. Sec tion 56 .270, 
FSfo 1949, provide s the salary for Pr osecuting Attorneys ot 
second class counties: 

"56 .270 . Prosecuting Attorney , class 
two counties-- sa lary .--The prosecut­
ing a t t orney , in all counti ns of the 
second class , shall receive for his 
se rvices , an annual salary of five 
t housand dollars , to be paid in twelve 
equal monthly installmonts , by the 
county, b7, warrants drawn on the county 
treasury . ' 

Section 140 .740 , enacte d by the 1951 Session of 
the ~eneral Assembly make s allowance for the collection 
of a fee fo r t he attorney f or the Collec tor on a pe rcen­
tage basis as f ollows: 

"2. In each such ac tion a fee in the 
amount of ten per cent of the taxes 
due , but in no event l e ss than five 
dollars , shall be allowed the attorney 
for the collector. Such a~torney fee 
and all c ollec tor ' s fees shall be in­
cludod in the judgment for taxes in 
such action . " 

Thi s provision a lone does not seem to be sufficient 
authori~ for the Collector to retain an a t torney othe r 
than the Prosecuting -lttorney, bu t instead, is for the pur­
pose of requiring de l inq·•ent taxpayers to boar at l east a 
porti on of the burden of e xpense to furnish him to pay hi s 
taxes . I f such percentage fee is allowed in a case , it is 
of the type mentioned in Sec tion 56.340; that is , a fee 
that accrue s in the off ice of Prosecuting Attorney, whi ch 
f ee must be paid over to the county treasury a t the end 
of each month : 

"56.340 . Fees , clas s two , th ree and 
four counties--records--collection. -­
The prosecuting a ttorne y, in countie s 
of the second, third and fourth cl asses , 
shall charge upon behalf of the county 
every fee that acc rues in his office and 
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Honorable J . T. Campbell: 

re ceive the s~e - and at the end of each 
~onth, pay over to the county treasury 
all moneys collected by him as fees, 
taking two receipts t r...erefor, one of 
wh ich he will immediately file with the 
clerk of the county court , and sr all at 
the SB.Ile time make out an itemized and 
accurate list of all fees in his office 
which have been collected by him, and 
one of all fees due his office w' ich 
have not been paid , g iving the nace of 
the person or persons paying or owing 
the same , and turn the same over to the 
county c ourt , stating that he has been 
unable , aftor the exercise of di ligence , 
to colloct the part unpaid, said report 
to be verified by affidavit , and it shall 
be the duty of the county court to cause 
the fees unpaid to be collected by law, 
and to cause the same TThen collec ted to 
be t urned over to the county treasury . " 

The person to institute proceedings to collect 
delinquent tangi ble personal property taxes must , of 
necessity, be t he County Collector since he is the only 
person who is aware whether persons have , or have not , 
paid such taxes as are owed by them. Of course , the 
Prosecuting Att orney cannot proceed with the prosocu tion 
of such cases without notification to him by the Collector 
of the persons who are deli nquent in paying such taxes , 
and the amount thereof . 

COUCLTTSION 

It is , t herefore , the opinion of this office that: 
The County Coll~ctor ~ust institute proceedin~s to collect 
delinquent tangible personal prope rty taxes; except that the 
Collector may , with the approval of the County Court, hire 
an attorney to aid and assist the Prosecuting Attorney in 
collecting delinquent taxes from railroad and street car 
c ompanies , the Prosecuting Attorney must prosecute such 
cases without add1 tional compensation to h...oself; and that 
such c ases should be styl ed in the name of the State of Missouri 
a t the relation and to the use of the Coll e c tor . 
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Honorabl e J . T. Ca~pbell: 

The foregoing opinion, which I hereby approve , 
was prepared by my Assistant , Mr . Paul McGhee . 

PMCG : irk 
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Yours very truly , 

JOHN M. DALTON 
Attorney General 


