
PUBLiC OF'FICERS : Offices of County Judge -and Deputy 
Sheriff incompatible 1 and ono IB rson 
c annot hold both offices simultaneously. 

FILED 

14 
May 28 , 1953 

Honorable c. U. Buford 
Prosecuting Attorney 
Reynolds County 
Elling ton, Mi ssouri 

Dear Mr. Buford: 

In your l~tter of May 23 1 1953 , you request an 
official opinion of this department as follows: 

"Will you please l e t me lmow if a 
qounty Judge can l egally hold tho 
office of Deputy Sheriff ." 

An examination of the Constitution and statu­
tory laws of &issouri has disclosed no prohibition 
a~ainst one person holding .the offices of County Judge 
and Deputy Sheriff simultaneousl y . It is the common 
l aw rule that a person may hold two or more public of­
fices at the same time so long as the duties of each 
are not inconsistent or incompati bl e . This rule , and 
a test for determining incompatibility is stated in 
State vs . Grayston , 163 S .~ . ( 2d) 335 , l . c . 339: 

"* * -!} The settled rule of the cont"1on 
law prohibi ting a public o~ficer from 
holding t wo incompatible of fices at 
the same time has never been question­
ed. The r e spective functions and duties 
of the particular offices and t heir exer­
cise va th a view to the public inte rest 
furnish the basis of determination in 
each case . Cases have turned on the 
question whether such duties are incon­
sistent , antagonistic , repugnant or 
conflicting as where , for example , one 
office is subordinate or accountabl e to 
the oth£- r." 

Section 5?.250 , RS!fo 1949, provides f or appoint­
ment of deputy sheriffs in class three and four counties . 



Honorable c. ~. Buford: 

The County Court has no power to approve appoin tments of 
deputies or to fix their salaries. Such power is vested 
with the Circuit Court. The power to appoint deputies 
is vested with the sheriff . The sheriff may at any time 
discharge any deputy or assistant and may regulate the 
time of his or her employment . Since the sheriff has 
the power to appoint and remove his deputies , there can 
be no question of his control of their ac t ivities . 

This power of removal would pl ace a deputy who 
is a county judge in a subordinate position to the sheriff , 
and, of course , migh t tend to improperly influence the deputy 
sheriff in t he discharge of his duty as judge of t he County 
Court~ That the County Court and the she riff may in many 
ins t ances conflict is obvious . One of the more obvious 
being the settlement which the sheriff is required to make 
to the County Court by Section 50 . 390, RSMo 1949 : 

nAll county officers and other persons 
chargeabl e with moneys belo~ging to any 
county shall render thei r accounts to 
and settle with the county court in the 
manner and a t the time presc r i bed by 
l aw. " 

and by Section 50 .370 , RSUo 1949 : 
11 In all countie s of c l asses three and 
four , eve ry county officer who receives 
any fees or other rermxneration f or of­
ficial services which is payable t o t he 
county, except recorders of deeds whose 
offices are separ a te from that of circuit 
clerks , shall , at the end of each month 
fi l e a verified report with the county 
court of his county showing all fees 
charged , and accruing to his office and 
the act or service for m ich each such 
fee was charged, together \rl th the names 
of persons paying or liable f.o r samo. 
Upon tho filing of such r eport , each 
s ai d county officer shall forthwith 
pay over to the county treasurer all 
fees and other moneys collec ted by 
him which belong to the county and 
shall t nke two receipts therefor, one 
of which shall be fi l ed wi th the county 
court and the other shall be kept on 
file in his office . Every such officer 

- 2 -



Honorable C. M. Buford: 

shall be liable personally and on his 
official bond for all fees collected 
by him and not accounted for and paid 
into the county treasury as herein 
provided." 

Another glaring ins t ance woo re conflict may arise 
is the reimbursement to the sheriff and his deputies for 
travel and other expenses as provided by Section 57.430 , 
RSJ.!o 1949 : 

"In addition to the salary provided in 
sections 57.390 and 57. 400 , the county 
court shall allow the sheriffs and their 
deputies , payable at the end of each 
month out of the county treasury, actual 
and necessary expenses for each mile 
traveled in serving warrants or any other 
criminal grooess not to exceed five cents 
per mile . 

The above example indicates the amount of conflict 
that a person may have who attempts on one hand to collect 
his expenses from the county, and who on the other hand 
must determine whether such reimbursements are valid . The 
Supreme Court of Missouri in State ex rel . cAllister vs . 
Dunn, 209 s .. ·-: . 110 . l . c . 112, made this comment about the 
incompatibility of such situations: 

"* -tt *What greater incompatibility 
could be conceived than the duty of 
paying and the duty of recei ving and 
granting acquittance for public money? 
* * *·" . 

That a county judge is a public officer is so un­
questionable that we feel it unnecessary to cite authorit,y . 
However, to refute any contention that a deputy sheriff is 
a mere employee , rather than a public officer , the follow­
ing statement of the Supreme Court of Missouri in State ex 
rel. Walker vs . Bus , 135 Mo . 327 , l.c . 332 , is quoted: 

"* * * be (deputy sheri£f) is invested 
with some portions of the sovereign 
functions of the government to be exer­
cised for the benefit of the public and 
is . consequently. a public officer with­
in any definition given by the courts or 
text writers . " 

(Words in parenthesis ours . ) 
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Honorable c . M. Buford: 

In addition to the accounting which the sheriff 
must make to the County Court . and the payment of money 
which must be made by the County Court to the sheriff , 
there is the further incompatibility in that the sherif'f ' s 
office is subordinate to the County Court on those occa­
sions when the shet"iff must execute an order of the County 
Court . 

CONCLUSION 

It is , therefore . the opinion of this off'ice that 
in view of the incompatibility between the offices of 
county judge and deputy sheriff• one person may not hold 
both offices at the same time . 

The foregoing opinion, which I hereby approve , was 
prepared by my Assistant, Mr. Paul McGhee . 

PMcG:MM:irk 
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Yours very truly, 

JOHN M. DALTON 
Attorney General. 


