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CONSERVA&lON COMMISSION AG iNTS: No ConserVatiQn Cormission agent

or other officer has any Lawfal

POWERS: authority to confiscate or hold

o permanently or destroy property
-;‘yq - of an individual used in the

L Eﬂ{) , violation of the Game and Fish

ot At Y

Laws or regulations of the Con-
gervation Commissione Such offi-
cer or agent may only take tem- co
porarily into his custody any
such property to be used as
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seecese €vidence to conviet a vio=-
Honorable W, Te BolIinger, Jdre : lator.
Member eessessesssetssssasascsessesctas
Mlssouri House of Representatives
67th General Assembly
Van Buren, Missouri

Dear Mr, Bollinger:

This 1s the oplinlon you recently requested,
by letter, from this office, respecting the power
of agents of the State Conservation Commission to
confiscate or hold property of persons apprehended
in the violation or belleved to be violating hunting
and fishing regulations esteblished by that Commis«
sion, Your letter reads as follows!

"I desire a ruling on whether a Cone-
gervation Agent has suthority to con-
fiscate or hold property such as boat-
ing equipment if a man 1s either caught
violaeting a regulation or if he is merely
thought to be violating a regulation,

"Mis is a result of peoEle coming to me
who have been warned by Agents that this
will be done M :

Your question is, "whether a Conservation Agent
has authority to confiscate or hold property such as
boating equipment if a man is either caught violating
or is merely thought to be violating a regulation." As
we view your question we understand it to mean: Is an
agent of the Commission authorized to confiscate and
hold, under such clrcumstances, the property of an in-
dividual permanéntly and to deprive him of the “ownership
thereof? Webster's New International Dictionaryf Second
Edition, page 560, defines the word ' confiscate,' defi-
nition 1: To seize as forfeited to the public treasury;
to appropriate, as an estate.

Ve believe, therefore, that your question must be
answerod by reference to pertinent text authoritlies, our
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Constitution and our statutes, as construed by our Supreme
Court, and upon the theory that such conflscation and hold-
ing of property under the assumed conditions which you
state, divest the owner of title thereto, and you ask that
this office give our opinion whether such agents have the
authority to take such property into custody for the State,
and whether the State thereupon becomes vested with the per-
manent title thereto. Generally, the rule involving the_
right to confiscate property, unlawfully used in the viola=-
tion of law, i1s stated in 25 C.J., pages 1172, 1173, to be
as follows:

"There can be no forfeiture of property
unless the forfeiture is judicially deter-
mined, ZE¥ven where under gstatute the for-
feiture takes place at the time of the
comunission of the offense, it is not fully
and completely operative and eéffective and
the title of the state or the government
is not perfected until there has been a
judicial determination. A statute or ordi-
nance which allows the seizure and con-
Tiscation of a person's property by minis-
terial officers without inquiry before a
court or an opportunity of being heard in
his own defense is a vliolation of the ele-
mentary princigles of law and the consti=
tution. # *® .,

There are conditions and occasions in the enforce-
ment of statutes prohibiting crimes and misdemsanors which
constitute exceptions to the above~cited text when a statute
provides that property may be seized at the time of a lawful
arrest or i1s taken under a lawful search warrant and may be
held and used as evidence in the trial of a charge of viola=-
tion of eriminal statutes, There is also an exception where
property lawfully seized may be confiscated and destroyed
without judicial approval if such property constitutes per se
a public nuisance or a public danger, and other property,
capable of lawful use, may be ordered confiscated and destroy-
ed by judlicial decree that such other property is used in viola-
tion of law, 12 C.J., pages 1251, 1252, on this question states
the following text:

"¢ % % It is competent for the legislature
to authorize the summary seizure and destruc-
tion of things which cannot be put to a lawful
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use, as, for example, gaming appasratus,

. lottery tickets, false welghts and meas-
ures, food products unfit for human con-
sumption, and milk kept for sale and not
econforming to the standard fixed by law,
and also of things that, elther by the com-
mon law or by statute, constitute & public
‘nuisance. The legislature may also suth=
orize the destruction of property in case
-of urgent necessity, for example, to pre-
vent the spread of & conflagration or of
pestilence, or the advance of a hostile
army. Other things, susceptible of prop-
erty rights and capable of lawful use, may
be authorized to be confiscated or destroy-
ed on :a judieial determination of their use
in violation of law, but not otherwisey

Thus the confiscation of intoxieating liguors

kept in violation of law may be authorized
on judicial condemmation, and 1t seems even
on summary proceedings where kept in such a
manner as to constitute a nulsance; but
such liquors are regarded as property and
therefore not subject to confiscation ex-
cept as stated above, And in like manner
the confiscation of boats, nets, or fishe-
ing teckle used in violation of law may be
authorized on notice and hearing, or if a
public nulsance, by summary process; but,
in the absence of these conditions, due
process does not permit the destruetion

of suech property, or of guns, ammunition,
or dogs used in unlawful hunting. The
legislature may, without violation of due
process of law, authorize the destruction
of animals or their products, or of fruit
trees, for the purpose of preventing the
spread of disease or pests; but a statute
authorizing the summary destruction of any
animal dissbled from further use is void
for want of due process, as is also a
statute authorizing the destruction of une
- licensed dogs, and a -statute directing
that hogs running at large be taken up and
sold without notice to the owner. % # *."

Regspecting the disposition of property selzed under

g lawful arrest or under a search warrant, 50

states the following text:

C.J., page 1260,
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"Where the property was not illegally
selged, as where it was taken under a
search warrant issued on probable cause,.
or was taken as an inecident to a lawful
arrest, or was voluntarily surrendered
such property nsed not be returned before
it is Eaed‘in,ths eriminal prosecution,
# % B,

The case of State vs. Rebasti, 306 Mo. 336, involving
the question of search and seizure, was considered by the
Supreme Court of this State. The Court held that, under a
lawful arrest officers have the right to search the person
arrested and take from him and seige any article for evi-
dential purposes, found upon his person, or belongling to
him and found in his presence, or on his premises. The
Court so deeiding, l.c. 345, saids:

"No complaint is made as to the manner

of the defendant's arresti; he was law-

fully arrested, Being lawfully arreste

ed, the officers had a right to search

him and his possesaions in the room vhere _
he was arrested and teke from him any l
article which might be used in securing J
his conviction. & # #." : ?

The Supreme Court of this State held to like effect
in the case of Holker vs. Hemnessey, et al., Pixler, Sheriff,
Garnishee, 11 Mo. 527, lece 539, 540, the Court on the point
saying:

"Generally speaking, in the absence of a
statute, an officer has no right to take
sny property from the person of the prison~
er except such as may afford evidence of
the crime charged, or means of identify-
ing the criminal, or may be helpful in
making an escape. The officer has- the
undoubted right to make the search, and
considering the nature of the sccusatlion
he may, when acting in good faith, take
into his possession any article he may
suppose will aid in securing the con-
viction of the prisoner or will prevent
escape, 'He holds all, whe ther money
or goods, subject to the order of the
court, which, in proper circumstences,
will direct him to restore the whole or

-
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a. part to the prisoner. Bishe Crim,
Proc., secs. 211, 212; Wharton, Crim.
Pl. End PI'., EGCSQ 60', 61.5 :

The Suprama Court of this State has had before 1t
numerous cases for the construction of statutes authorisze.
ing the seigure and destruction of property used in the
vioclation of eriminasl lews where the unlawful use of the
property was determined by judicisl process and also in
cases whore the property so unlawfully used was selged
by officers as constituting a publie nuisance itself, or
as some of the cases put it, was "outlawed,” and was sum-
- marily and lewfully destroyed. The case of State ex rela.
Igoe, et al. vs, Joynt, Cireuit Judge, 110 S.W. (2d) 737,
was & case which arose out of the oparation of what the
Court hald was a gambling device called a "rotary mer-
chandiser", operated much on the plan of a slot machine,
and was set up for public play, and 1t was played by the
public, so the case recites, in the City of 3St+ Louls,
Missourls The Police Depantment seigzed the machine ag a
gambling device under statutes then permitting the Board
of Police Commissioners of the City of St. Louis to seisze
and destroy gambling devices. The owner obtained a tempo-
rary restraining order against the Board of Police Commis=~
sioners from Judge Joynt, Judge of Division No, 2 of the
Circuilt Court of the City of St. Louis, Missouri, and pray-
ing -that, after hearing, permanent injunction be issued
against the Board. The Board sued out a writ of prohibi-
tion in the Supreme Court against the Circuit Judge. The
Suprenme Court held that the respondent Circuit Judge had
no jurisdietion to hear the case, and made its preliminary
rule in prohibition ageinst the Judge, permsnent, The ef=-
fect of the decision was to approve the seizure of the
gambling device by the Police Department and which also:
left said Board of Commissioners free to order and accom-
plish the summary destruction of the device. So holding,
the Court, l.c. 740, said:

"Here, the rotary merchandiser, as we
have demonstrated above, 1s shown by
the petition to be unlawful in itgelf,
It is apparent from its construction
that the device lends itself %o no
lawful purpose, but only to illegal
uses.. Its only design and value is for
use in violating our gembling statutes.
That 1t 1s set up by the owmer for use

.s-
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by the publie 13 admitted in the petition,
which actlion under our laws constitutes

a felonys The maintenance of this dew

vice deseribed by the owner as a gambling
device; capable of no lawful use and being
extensively used and displayed by the owner
and hig licensees for publie play, is a - .
publie nuisenee, and the police under their
general powers have ths right to seize 1t -
and destroy it snmmarily. #* o ou,"

The Court, in the Joynt Case, referred to the case
of Lowry vs. Rainwater, 70 Mo. 152, cited by the owner of
the gambling device. 5ha Rainwater case, however, arose
out of the seizure of property in and of itself not unlawe
ful property but in its very nature hérimless, In the
Rainwater case the Court had held that before the property
seized could be destroyed, it must be determined by judiecial
proceedings to be an element and an item used in gambling
so as to become a public nuisance, and, thereupon, be des-
troyed, The Court on the same page, l.c. 7L0, on this point,
salds : o : '

"% % # An extension dining table had been g
seized and destroyed by the police on the
charge that it was kept as a prohibited
gaming tablee We held that a summary mode
of judiclal proceedings should be provided
in order to determine whether such property
was used or held for purposes condsrmed by
the statutes. That case is clearly distine
guishable from the ons now before us. There
the property under the scrutiny of the court
was in its very nature lawful and harmless,’
It was only by proof of its unlawful use
that it became subject to destruction. The
table in itself constituted nq offense, but
it was its employment in gaming which was-
unlawful, and proof of that fact, we held
required judicial determination, # # #,"

Again, the Supreme Court considered a like case
in State ex rel, MeDonald, Justice of the Peace, 6t al, vs.
Frenkenhoff, Judge, 125 Sew. (2d) 816« The case originatad
in St. Joseph, Missouri. A Justice of the Peace had given
notice to the owner of the property in question that on a
certain subsequent date at his court room the Justice would
conduct a hearing to determine whether the property deseribed

-
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in said notice were gambling devices. The respondent
Cireuit Judge ordered certiorari for the Justice of the
Peace to submit his record in the case. Prohibition
followed at the instence of the Justice and Constable

in the Supreme Courte. Ths Court held the property, one
slot machine and two pin ball machines, were gambling
devices, and that the Circult Judge had no Jurisdiction
to hear the case and that it had no jurisdiction to issuse
the extraordinary writ of certiorari. The Court, l.ce
818, in holding that the mechines were unlawful, and fole
lowing the rule stated in the Joynt cese, supra, l.c. 818,
salds: ' S ' . :

"Therefore, under our ruling in State ex.
reél, v. Joynty; supra, we hold that the -
machines in question wore unlawful property
and not protected by law, regardless of the
manner in which they were seized, # % #,%

- The Joynt and Frenkenhoif cases are cited only to
indicate the distinction observed by the Supreme Court of’
this 8tate between the kind of propsrty and its unlawfuly
use as a publie nuisance that authorlizes 1ta selzure and -
summary destruection without judiecial proceeding, and the
kind of property, 4 though used in violating criminsl laws,

and yet not in ltself harmful to the welfare of the community,

and which may be used for a lawful purpose, that requires a-

judicial decree of seigure and authorization for the destruce

tion.of such property.

There is now no statute in force in this State auth-
orizing the seizure, forfeiture and summary destruction of
property used in a violation of the Fish and Game Laws or
the rules and regulations, in relation to fish and game,
fixed by the Conservation Commission,

Section 40 (@) of Article IV of the 19li5 Constitu~
tion of this State under the title of "Conservation", gives
the Conservation Commission jurisdistion to control and regu-
late forestry and wilildiife resources of this State, Sald -
Section in that behalf reads, in part, as follows:

"Conservation Comnission--Jurisdiction==-
Number, Quallfications, Terms and Reim-
bursement of Members-=Vacanciesy~=The
8ontrol, management, restoration, con-
servation and regulation of the bird,
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‘fish, game, forestry and all wildlife
resources of the state, including hatche
erles, sanctuaries, refuges, reservations
and all other property owned, acquired
or used for suech purposes and the aecqui-
sition and establishment thereof, and the
administration of all laws pertaining -
thereta, shall be vested in a conserva=
tion commission consisting of four men-.
bers appointed by the governor, net more -
than two of whom shall be of the same
political party. & # ="

The authority given the Conservation Commission by
seid Section L0 (a) of the present Constitution, was Section
16 of Article XIV of our Constitution of 1875, adopted under
initiative petition es Amendment No. li, November 3, 1936,
and published Laws of Missouri, 1937, pages 61k, 615, as
provided in Section 675, Article IV, Chapter 1, R.S. Mo.
1929, o

 The effect of Constitutional Amendment No. 4 on
the statutes that named the offense and prescribed the -
punisiment for violation of Fish and Game Laws as to whether
the Amendment repealed such stetutes, was the basis of the
decision in Marsh vs. Bartlett, Sheriff, 121 S.%W. (24) 737,
a proceeding in the Supreme Court in Hebeas Corpus, The
Court, in that case discussed fully the legislative authority
necessary to be expressed in naming the offenses and pre=- ;
scribling the punishmeht therefor, for violations of game and
fish statutes and regulstions as promulgated by the Conserva=
tion Commission, and the regulatory and administrative auth=-
ority of the Commission, as well. In holding that the Con=-
servation Commission had constitutional authority to control
fish and geme and to fix regulations respecting the entire
subject, and further holding that the Leglslature had the
authority and had exercised the authority to prescribe the.
violation of such regulations as eriminal offenses and prescribe
the punishment therefor, the Court, l.c. Tlli, said:

"It has been indlcated above that the
Conservation Commission has been grant-
ed the authority to control, regulate,.
etc., the matters committed to ite. # % %

"The term *regulate! will be sufficient
for the moment. It inecludes ordinarily

8-
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the means to adjust, order, or govern

by rule or established mode; direct or
manage according to certain standards

or rules, Sluder v, St. Louis Tranait
GO-’ 18 MO. 197' a S.W. 6’.}8 5 L&H'AQ’;
N.8., 186, Regulation and legislatian
are not synonymous terms. In re Northe
western Indiane Tele. Co., 201 Ind. 667,
171 N.E. 65, 70+ BRegulation is comprekensive
enough to cover the exercise of authority
over the whole subject to be regulateds
Southern R. Coe ve Russell, 133 Va. 292,
112 8,E, 709: 7930

"It will be remambered that in the body

of the Amendment the word *laws?! occurs
twice and is therein definitely related

to the Legislature or to the le§1slative
power, while the word fregulate

kindred words are attributed to the ade
ministrative power and duty., Also, s&s :
pointed out in our citation of the Grimaud
Case, supra, punitive laws or laws fixing
punishment as. for violations of sdministra-
tive rules are solely referable to the
legislative power and function, ands; on

the other hend, administrative rules may
have the foree of law In that violations
thereog'are punisheble as publie offenses,
#* % %,

There was a statute in force in this State until
its repeal, Laws of Missouri, 1945, page 66l, authorizing
the seizure and summary destructlon or other disposition
thereof by the Commission of articles found in use in the
violation of the Fish and Game Laws. This was Section
8952, R.S. Mo. 1939,. The section as it then stood read
as followats

"g 8952,. Certain articles forfeited to
state and fund derived from sale there-
of to be placed In game protection fund

"The unlawful use of any articles contrary
to the provisions of the gems and fish
laws shall forfelt the same to the state,
and upon their being found by law under
any of the conditions prohibited by this
article, shall be destroyed, used in-the
work of the game and tr'ish department, or
sold by the game and fish commissioner

and the money derived from the sale there-
of placed in the game protection fund."

~q -~
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Seetion 8952, R.S. Mo, 1939, was first enacted,
Laws of Missouri, 1909, page 519, section was car-
ried in each Revision thereafter, with one amendment of
little consequence, down to and including the Revision
of 1939, This section, along wi th many other sections
of Artiele II end Article III, Chapter 47, R.S5. Mo. 1939,
was repealed, Laws of Missour{, 1945, page 65&.- There
has been no statute of like terms or effect in force in
Missouri since the repeal of sald Section 8952,

We are advised, however, by the office of the
Secretary of State of Mlissourl that the Rules and Regula~
tions of the Conservation Commission revised to January
1, 1951, by the Commission, including Section 8 on page
9, a8 published by the Commission in brochure er booklet
form have not been amended, chenged or set aside, and now
remaln on file as required by law in the office of the.
Secretary of State of this State, 3Said Section 8 of suech
Rules and Regulations providing for the confiscation and
forfeiture of any articles used contrary to the statutes
of tnis State or to the provisions of sald Rules and Regu-
lations and for the summary destruction of such articles
or other disposition of the same, is, with slight devia=-
tlons of words, in almost the ldentical language as was-’
contained in sald Section 8952 as it stood in the Revised
Statutes of Missouri, 1939, and until its repeal, Laws of
Missouri, 1945, page 66li. Said Section 8 as the same is
now included in such Rules and Regulations filed in the
office of the Secretary of State, reads as follows:

"Sec. 8. Cortain articles forfeited to
state=~The unlawful use of any articles
contrary to the statutes of this state

or to the provisions of this code shall
forfeit the same to the state, and upon
their being so found by law under any of
the conditions contrary to such statutes
or this code, may be destroyed, used in
the work of the Commission, or sold by it
and the money derived from the sale there-~
of plgced in the Conservation Comnission
fund.

Neither Section 40 (a) nor any other section of
our Constitution, 1945, in the powers given to the Con-~
servation Commission to control, manage, restore, conserve
and regulate forestry and wildlife resources of this State,
contains any authority for the Commission to prommlgate rules

lOw
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or regulations authorizing its agents to confiscate or
destroy or otherwise dispose of articles used in viola-
tion of the Game and Fish Laws or in violatlion of the -
Rules and Regulations adopted by the Commission for en-
foreing the Act, so as to deprive the owner of ownershig
thereofs It appears clear, we believe, that said Rule 8
in its terms and form was considered by the Commission as
taking life and authority from said Section 8952, R.S. Mo.
1939, or from Revisions of statutes prior thereto, contain~
ing sections of similar terms with like purpose and intent,
It further appears, therefore, that upon the repeal of said
Section 8952, R.S. Mo. 1939, Laws of Missouri, 1945, page
66l,, whatever suthority, if any, the Commission had to adopt
said Section 8 and inelude the same in the Rules and Regu=-
lations of the Commission, filed in the office of the Secre=-
tary of State, respecting the control and regulation of
forestry and all wildlife resources of this State as an ef=-
feetive authority, if any, for the confiscation, destruc-
tion or other disposition of property used in the violation
of such Rules and Regulations or in violation of the stat-
utes of this State, became a nullity and was rendered void
by the repeal of said Section 8952, R.S. Mo. 1939, Laws of
Missouri, 1945, page 66l, and that said Section 8 of such
Rules itself, was by said repeal of said Sectlon 8952 render=-
ed void end of ho effect, -It, therefore, appears plaln that
gaid Section 8 as the same now appears in the Rules and
Regulations of the Commission, on file in the office of the
Secretary of State of this State, and as published by the
Commission in brochure or booklet form, exists without

. statutory or constitutional authority, and is, therefore,

void and of no effeet, Chapter 252, RSMo 19,9, contains

the present statutés relating to fish and game. There are

numerous sections of egaid Chapter authorizing the inspec-

tion by any agent of the Commission of licenses, the in-

spection of any warehouse, common carrier or agent, servant

or employee thereof, and to examine every package in any

such place which the agent has reason to believe contains-

wildlife not lawfully transported or lawfully had in pos~

session, or if any such agent shell suspect or have reason

to belleve that any such package is falsely labeled, making

the refusal to permit such search or evading the same, a
misdemesnor with a fine preseribed of not less than $50.00

nor more than $150.00, These sections, 252,060 and 252,090,
authorizing such inspection are cited and their general

terms noted in order that they may not be confused with

the terms of other statutes which we now refer to, which

provide for the arrest of persons found vioclating, or reason-

ably believed to be violating the Game and Fish Laws, or

Rules and Regulations adopted by the Conservation Commission,

and prescrlbing the proceedings thereafter to be followed,

w]] e
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Sections 2524080 and 252,100, RSMo 1949, we find,
are the only sections in said Chapter 252 whieh provide
the authority of agents of the Conservation Commlssion
to make arrests and prosecute violators of the Game and
Fish statutes of this State and the Rules and Regulations
adopted by the Commission respeeting the preservation and
the talking of game and fish in this State. Section 252,080,
providing when arrests may be made by the Conservation ~
agents or other officers, reads as follows:

"252,080, Arrests by commission agents,
when

"Every authoriged agent of the Gommission
shall hsve the same power to serve criminal
‘process as sheriffs and marshals, only in
such cases as are violations of this law
"and rules and regulations of the commission,
- and have the same right as sheriffs and
marshals to require aid in the execution
of such process, Any sueh agent may are-
resty, without warrant, any person csught
by him or in his view violating or who
" he has good reason to believe iz violatw
ing; or has violated this law or eny such
rules and regulations,; and take such person
forthwith before a msgistrate or any court
having jurisdiction, who shall proceed withe
out delay to hear, try and determine theé
matter as in othsr eriminal cases. (La

19;4-5 De 77’-} 300« v)

This section provides that any such egent may arrest,
without warrant, eny person caught by him or in his view
violating or whom he has ‘good reason to believe is violat<
ing, or has violated, the Game and Fish Laws, or any such
rales and regulations, and take such person forthwith be-
fore a Maglstrate, or any Court having jurisdiction, who
shall proceed without delay to hear, try and determine the
matter as in other criminal cases. (Emphasis ourse) There
18 no provision, not one word or syllable in said section,
or elsewhere, authorizing the agent to “confiscate", or
"hold", or destroy any articles of property, summarily or
otherwise, being used by a person violating the Game and
- Fish Laws or whom such agent has good reason to bslieve
has violated such laws, We believe that, under such statutes,
as would be the case in the prosscution of the violation of
any other criminal statute, when an arrest is made for the
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violation of game and fish statutes or such regulations,
any such agent or other officer would be authorized to -
take into his possession at the time of the arrest of the
individual any articles or property from the person or
found in the custody and presence of such individual as
may afford evidence which will aid in the securing of con-
viction of the prisoner for viclation of the Game and Fish
Laws., This is the holding in the Hennessey and Rebasti
cases, supra, He may take the individual arrested before

a Magistrate or Court having jurisdiction, to be dealt .
with according to law, Section 252,100 of said Chapter 252 .
points out what proceedings shall then be commenced against
sald individual so under arrest. Section 252.100, RSHo.
1949, reads as follows:

"l. Any authorized agent of the commission,
sheriff, marshal or their deputies, may

make complaint and csuse proceedings to be
commenced against any person for the viola=-
tion of this law or of any such rules and
regulation and such officer shall not be ob=
ligated to furnish securlty for costs.

"2. He may search, without warrant, any
ecresl, container, gamebag, hunting coat,.

or boat in which he has reason to belleve
wild life is unlawfully possessed or con=
cealed; and at any and all times may seize
any wild 1ife in the possession or control
of any person violating or who there is

good reason to bellieve has violated this

law or sny of the rules or regulations of
the commission; provided, however, that he
shall first obtain a search warrant to enter
and search an occupied dwelling and oute
buildings immedlately adjacent thereto, cold
storage locker plant, motor vehicle, or seal=-
ed freight or express car for suth purposes
and then only in the daytime, and in the
search of a cold storage locker plant every
precaution shall be exercised to prevent
contamination of foods stored therein, Any
Judge, or magistrate having jurisdiction,
shall issue to such agent, sheriff, or
marshal, a search warrant upon his complaint
being made on oath in writing that the af-
fiant has reasonsble and probable cause to
believe that wild l1ife is poSsessed or con=-
cealed in such occupied dwellings and oute
buildings immediately adjacent thereto, cold
storage locker plant, motor vehlele, or sealed
freight or express car contrary to this law
or to any such rules and regulations,

—i3 -
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"3, Any person who shall resist such
search or interfere with such agent or
officer in the execution of a search
warrant shall be daemed gullty of a
misdemeanor,”

- We have seen from the terms of Section 252,080, supre,
that any agent of the Commission mey arrest, without warrant,
any person caught by him or in his view, for violatlng, or
whom he has reason to believe is violating, or has violated
the Fish and Game Law or any such rules and regulations. We
believe that Subsection 2 of Section 252,100, suprs, must be
considered and applied to any case at the time of making
such arrest, The terms of said Sections 252,080 and 252.100
mist be applied together, each as the complement of and as
a necessary ald to the other, providing for an arrest and
taking custody of property used in the violation of the Game
and Fish Laws or regulations of the Commission as evidence
in a prosecution for such violatione Said Subseection 2 of
Section 252.100 provides that the agent or officer may
search, without warrant, (meaning a search werrant), any
cresl, container, gamebag, hunting coat or boat in which
he has reason to believe wildlife is unlawfully possessed
or concealed, and at any and all times may seize any wild-
life in the possession or control of any person violating
or whom there is good reason to belleve has violated this
law or any of the Rules or Regulations of the Commission,
Certainly, specimens of game killed o? fish ecaught illegally
and found in such receptacles would be competent, admissible
and material evidence to be introduced at a trial upon the
prosecution of the prisoner for violation of sueh Gams or
Fish Laws or such regulations. It would be proper and law=-
ful also, we believe, for such agent or officer to take
any other item of property from the person or in the pre=-
sence and custody of the prisoner to be used in like manner
a8 evidence in the prosecution of any such prisoner and to
keep. such property in his custody and available for such
purpose, or, as said Subsection 2 further provides, after
such prisoner has been taken before a Magistrate, under
Section 252.080, either before or after the actual prose-
cution has been commenced againat the prisoner, if the
officer or agent shall make complaint, in writing, and
upon his ocath that the affiant has reasonable and probable
cause to believe that wildlife 1s possessed or concealed
in occupied dwellings and outbuildings immediately adjacent
thereto, under the control of the prisoner, cold storage -
lockers, plants, motor vehicles or sealed freight or ex-
press cars contrary to the Fish and Game Laws or to any
such rules and regulations, the Judge or Magistrate héving
jurisdiction shall issue to such officer or agent a search

1y
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warrant, firat had and obtained however, before any such
place is searched, authorizing the search in the daytime
only any such places or things for such purpose of supply~
ing evidenoe to convict such violatar-

We further believe that, if in any complaint, under
oathy In the proceedings it be asserted that any property,
taken either from the person of the prisoner or from his -
immediate custody and presence, or by such search warrant,
is being or has been used in the vioclation of such laws
and regulations, and constitutes a nuisance per se and is
incapable of other lawful use, the Court or Magistrate
before whom such proceeding is being conducted, would be
authorized to Jjudiclally determine that such property is
or is not capable of lawful usey is or is not a nulsance
per se and, accordingly, order forfelture and destruction
of the same or refuse, as the case may be, to order such
forfelture or destructions In the absence of such judicial
de termination we believe that no officer or agent of the
Commission has any authority whatsoever to confiscate and
hold so as to permenently deprive the owner thereof, any
property used in the violation of the Game and Fish Laws
of this State or the Rules and Regulationa of the Conssrva-
tion Commission relating to the same. We believe such of-
ficer may only take into his official custody and hold,
temporarily, solely as and for evidence in the prosecution
of any person charged with the violation of suech Game and
Fish Laws or such regulations property taken from the person
of the prisoner or in his immediate custody and presence,
or obtained by reason of a search warrant, and that when
the use thereof as evidence in a presecution of the prison~
er has been concluded, such property is subject to the
order of the Court or Magistrate to be returned and restored
to the prisoner as the owner thereof, This also is the
holding of our Supreme Court in the Hennessey case, supra.

It appears cledr from the above cited and quoted
authorities that neither a Conservation Commission agent
nor other officer: has any authority to confiscate or hold
property so as to deprive the owner permanently thereof,
such as boating equipment, or any other property used in
violating the Game and Fish Laws of this State or a regu-
lation of the Conservation Commission, or where such agent
or officer has good reason to beliewve that a person is
violating such laws or regulations; that an officer or agent
of the Commission is authorized by law only to take into
his custody at the time of making a lawful arrest, without
warrant, or by a search warrant, property from the person
of the individual who is violating, or is believed, upon
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reasoneble grounds by such officer or agent to be violatw
ing such laws or regulastions, for ths purpose of using
such property as evidence to conviet such individual upon

- a prosecution against him for such violatliony that such

property, when its use as evidence in sush prosecution has

‘been completed 1s subject to the order of the Court or

Magistrate to be restored to the owner thereof, unless,
upon & hearing, under notice to the owner, the property
is judielally de termined to be incapable of lawful use
and is & nulsance per se, and upon such determination
forfeiture end destruction of said property be ordered
by the Court or Magistrate,

. GONGLUSION

It 1s, therefore, considering the premises, the
opinign of this office:

: 1) That no Conserveation Commigsion agent or other
officer has any authority to confiscate or hold permanently,
so as to deprive the owner thereof of the title thereto,
any property, such as boating equipment, or other property,
used in the violation of the Game and Fish Laws of this
State or the rules and reguletions fixed by the Conservetion
Commission, where an individual is caught violating such
statutes or regulations or the agent or officer has good-
reason to believe that such individual is violating or has
violated such statutes or regulations}

2) That Section 8 on page 9 of the Rules and Regula-
tions of the Commission, revised to Jamuary 1, 1951, on
file with the Secretary of State of this State, as ‘the same
is published and appears in brochure or booklet form as is«
sued by the Missouri Conservation Commission and now in cire
culation, authorizing sgents of the Commission or other ofe
ficers to seize, confiscate and summarily destroy or othere
wise dispose of articles and property used in the violation
of the Game and Fish Laws of this State or the Rules and
Regulations adopted by the Commission respecting the control
and regulation of forestry and wildlife in this State, exists
without statutory or constitutional authority, and is, therew
fore, vold and of no effect;

3) That such Conservation agent or other officer
may take into his possession and custody temporarily, any
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property used in the violation of the Game and Fish Laws
of this State or the rules and regulations fixed by the
Conservation Commission, from the person of ths violator
or found in his immediate custody and presence or by means
of a search warrant, only for the purpose of using such
property as evidence to aid in the conviction of any ine
dividual, in the prosecution of such individual for such -
vliolatlions, caught violating such statutes or regulations,
or whom the agent or officer has good reason to believe:
is violating or has violated such laws or regulationsg

Ly That when the use of such property as evidence
for the purpose of aiding in the convietion of such violator
has been accomplished, all such property is subject to the
order of the Court having Jurlsdietion, or a Magistrate,
to be returned and restored to suech individual as the owner -
thereofy, tmless ths Court upon a hearing, after notice to
the owner, Judieially determines that such property, or

any of the same, is Incapable of lawful use and constitutes ;‘

a publie¢ nulsanee as used in such violations, if eny, and
orders the confiscation of such property to the State and -
its subsequent destruction. ;

The foregoing opinion, which I hereby approve, was
prepared by my Assistant, Mr. George W, Crowley.

Yours very truly,

JOHN M. DALTOW
Attorney General
GWC:irk
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