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F l LED July 7, 1953 

~-

Honorabl e Harold 1. Barrick 
Prosecuting Attorney 
Pettis County 
~odalia , issouri 

Dear Mr . oarrick: 

John C~n 

This is in response to your request for opinion dated 
June 9, 1953, wh ich roads , in part , as follows : 

"At t he request of Uiss nazel Palmer , 
County Coll ector of Pettis County, I 
hereby request an off icia l opinion 
from your office on the following 
question: 

can a penalty be waived by the 
coun~y coll ector on proportJ taxes 
assessed aga inst property held by the 
entirety by a service man and his wife 
whore t he service man was on invol untary 
active dut y and has just returned?" 

The question submitted i nvolves t he interpretation of 
Section 139. 100, RSMo 1949, t he pertinent portion of which reads 
as follows: 

"1. If any taxpayer shal l fail or 
neglect to pay such collector his taxes 
at the time and place required by such 
notices , thon it shall be tho duty of 
t he collector after the first day of 
January then next ensui1~ , to collect 
and account for , a s other taxes , an 
additional tax, as pcnal~l• tho amount 
provided for in section 140.100 . 
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"2. Collectors shAll, on the day of 
their annual sottlo~nt with the county 
court, fi l e with said court a statement , 
under oath, of the amount so received, 
and from whom received, and settle with 
the court t herefor; provided, however, 
that said interest shall not be charge­
able against persons who are absent from 
their hOI:les 1 and engaged in the military 
service of this state or of tho United 
States ; -::· -~ *" 

The comparable section under the 1939 revision (Sec . 11085, 
n . s . Mo. 1939) was construed in an op inion of this office dated 
October 18, 1945, and directed to the Honorable Forrest Smith, 
state Auditor , Jefferson Ci ty , issouri, a copy of which we 
enclose . Zection 11085, R. SA o. 1939, was aconded, following 
the rendition of the above-aentioned opinion, in the Laws of 
1947, Vol. II , page 425, but the aaendment does not alter the 
conclusion roached t herein. 

The conclusion of tho 1945 opinion was that the collector 
of state and county taxes should not chars o any_ponalty, as 
provided in Section 11124, R. S. o . 1939 (Sec . 140. 100, RS~o 
1949) , against any taxpayer during the period that the taxpayer 
is absent from his h~o nnd engaged in tho military service of 
this state or of tho United States . ~inco the pertinent statu­
tory provisions are tho s~~e no ns they uorc at tho t~e of 
the rendition of that opinion, .e hereby reaffirm the conclusion 
roached therein. 

As we understand tho question submitted by you, the onl y 
difference tl~t exists betueon t he situation tha t you have 
presented to you and tPo general probl~ thAt was analyzed in 
the 1945 opinion is that under your set of facts the service~n 
in question owned the property against which the tax was assessed 
as a tenant by the entirety with h is wife . In our opinion that 
fact would not alter the conclusion reached in the 1945 opinion. 

The nature of the tenancy under a tenancy by the entirety 
is such thAt neither the husband nor the wife have any separate 
interest in tho property so owned. In Brewing Co. v . Saxy, 
273 tlo. 159, l . c . lb3, tho court so construed t he tenancy : 

"In Garner v . Jones, 52 Mo. 68, it was said: 

" •At Common l aw a conveyance in fee to husband 
and wife , of real estate, created a tenancy 
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by the entirety. 3ut boing one person in law. 
they took t~e estate ns ono person. ~ach 
being the ov.ner of the entire estate; neither 
of uho~ had any separate or joint interest , 
but a unity or entirety or the trhole . ·:~ ·:} *" 

Again, Uo . l.c . 170. tho court said: 

" ·:~ -:1- ·:!- we conclude that whore a judgcont 
and execution thereon a ro acainst a husband 
alone . not including tho wife, such judgment 
and execution cannot a ffect in any way prop­
erty held by them by the entirety . nor can 
it affect any supposed sepa rate interest of 
the husband t herein• for he bas no separate 
interest. " 

It necessarily follows that i f the husband has no separate 
interest in the property hel d as tenants by the entirety neither 
does the wife . Therefore, any assessment or a penalty for 
delinquency in the payz:1ent of taxes on property held as tenants 
by the entirety would necessarily be an assessment against both 
the husband and the wii'e . In view of tho proviso contained in 
Section 139. 100, supra, it is our conclusion that such an assess­
ment of a penalty for delinquent taxes cannot bo cade. 

~e do not believe that this can properly be r eferred to as 
a waiver of the penalty by the county collector. The word 
"waive" is defined in Black •s Law Dictionary, second Edition, 
as foll ows: 

"In modern law, to renounce , repudio. te . or 
surrender a claim, a pr1vile£e, a r ieht , or 
the opportunity to tako advanta0c of so~e 
defect . irr egularity , or wrong . " 

In the situation presented, and under tho conclusion reached, 
t he county collector did not have t ho oppor tunity to assess t he 
penalty otherwise provided for delinquency of property taxes 
because Section 139. 100 , supra , says that "said interest shall 
not be chargeabl e against persons who are a bsent from their homes, 
and enga ged 1n the J:dl itar:r service of this state or of the United 
States. " (Empba&is ours. ) 
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COUCLUSION 

It is t h e opinion of t h is office tha t th e penalty for 
delinquent property taxes provided for in Section 140. 100, 
referred to i n Section 139. 100- RSMo 1949, should not be 
assessed on property owned as t enants by the entirety, where 
such delinquency occurs during the pe riod t hat t he husband 
is absent from h is hame and enga ge d i n the military service 
of t h is sta te or of t he United sta tes . 

The foregoing opinion, which I he reby approve , was 
prepa red by my Assistant, Mr . John \1 . Inglish. 

J ! : :11 
bnc . 

very truly , 


