
IT COUI·t'rb ~ 

Jth .. ES : 

S t\LARIES AND F'EE.S : 

, Jircui t j.Jdge ret .. red under !L . r, Sec . 27 , Con­
stitution of Hissouri , 1945, is entitl e:l to receive 
one - half' of' the o.mount of what \-10U1d be his present 
salary were he not ret i r ed and remained in office , 
rather than one - hal f of h is salary at the time of his 
retirement . Such retired Jud~es are ~~entitled 
to the benefits of any increase of salary of Cir cuit 
Jud~es m~de after tneir retirement , but before the 
end of their term of office . 

F l L t 0 July 30, 1953 

~ 
Honorable Newton Atterbury 
Comptroller and Uudget Di r·cct or 
Department of Revenue 
Jeff ers on City, 1U ssouri 

Dear lir . Att er bury : 

You request an official opinion of t h is department 
as f ollow:;J : 

"rle are quo tin& bel ow a lett er received 
from Hay G. Col·ran, ret ired Circuit Jud&c , 
Ja ckson County, t•fissouri : 

" ' De t..r 11r . Atterbury: 

I retired a s Circuit Judge of Ja ckson 
County, Uissouri, under Section 27 of 
Article 5 of the Constitution of 1945 
of ~tlssouri . This section provides tha t 
I am to receive one -half of my rogul.D.r 
compensation as Judge of s aid circuit 
until the end of my term of off ice . Ily 
term of office expires on January 1, 1957. 

Since retiring I have been paid month ly on 
the basis of an annual s a l ary for Circuit 
Court Jud&es of Ja ckson County, ~tlssouri 
of 10, 000. 3efore I retired from the 
bench a statutory enactment increasing 
the pay of said Circuit Court Judces to 
,~11, 000 was passed and li'a s to become ef­
fec t ive on Februa ry, 1952. Recentl y the 
s al aries for Circuit Court Judges of 
Jackson Coun~y-, l1is souri wer e again in-
c r ea sod to .,,~J.4, 000 eff ect ive August , 
1953 . I am of the opinion that my com­
pensation under Sect ion 271 Articl e 5 



Honorable Newton At terbury : 

of the Constitution of 1945 of Missouri 
Should be mnde to reflect these increases 
in s a l ary. I uould be sincerely appre­
ciative if you would attend to this matter . 

With every cordi al good wish, I remain 

Very truly yours , 

Ray G. Cowan t 

"We would l ike an opinion a s to whether 
Judge Co11an should receive any benefjt 
from the increases in Circuit Court Judges • 
pay since his retirement . We understand 
f rom Judge Cowan that the increase f rom 
.;10 , 000 to ,1111 000 was passed by the Leg­
islature wnd signed by the Governor but 
had not become eff ective prior to his re­
tirement . " 

Voluntary retirement of Judge s of c ourts of record and 
~fugistratos because of physical or mental disability is pro­
vi ded by Articl e V, Section 27, Constitution of 1-li ssouri , 1945, 
as follows : 

"Sec . 27. Retirement of Judges .--Any judge 
of a court of record or magistrate who is 
unabl e to dischar ge tho duties of his off i ce 
with efficiency by reason of continued sick­
ness or physical or mental in£irm1ty shall 
be retired from the off ice by .order of a com­
mittee composed of three judges of the supreme 
court, one judge of each of the courts of ap­
peals , a nd three circuit judges , e l ected by 
the judges of the respective courts , after 
notice and a fair hearing and on a finding 
of two- thirds of the committee that the dis­
ability is permanent. The .Judgi so retired 
shall receive one-hal f Eli r egu ar-compensa­
t!on until t he end-or-hrs-ter m of office. 
101ie s upreme -c'Ourt shallprescri'be rules of 
procedure under this section. " 

(Underscoring ours .) 

- 2-



Honorabl e Newton Atterbur1: 

Legisl ation supplementing this constitutional pro­
vision has been enacted and now appears as Section 476. 400, 
et seq., RSMo 1949. 

Section 476 , 440 specifies the amount of compensation 
to a Judge or Magistrate retired under this constitutional 
provision. This section r eads as follows : 

"476. 440. Retirement pay f or judge or 
mo.gistrate 

"A judge or magistrate retired from office 
b1 the action of such committee shall re­
ceive from the state , count1 or municipalit1 
l egally obligated to pay his sal ar1 ono-half 
his regular conensation until the on.tt"o"r-m €erm of oroe. " ------

(Underscoring ours .) 

The Supreme CoUl~t of Missouri has also described cer ­
t ain rules under this constitutional provision by Rule 12, 
"Rules of Procedure of tho Committee on Retirement of Judges 
and Magist rates . 11 Rule 12. 07 requires t hat the order of re• 
tirement atate that : "n ~:· 'il- he receive ono-half his regular 
compensation until the end of his term of office, -it- u -if-•" 

The salar1 of Circuit Judgos was incrensed by the Leg­
isl ature in 1951 to the amounts listed in Section 478. 013 , 
V. A. M. s . The sala~ of Circuit Judges was further increased 
by the 67th General Assembl1 in Senate Bill No. 232. Said 
Bill being duly enacted wnd approved by the Gover nor May 27 , 
1953. Said Bill reads as follows : 

"De it enacted !?z tho General Assembly of 
tne ~ate of Miss oUFr, as follows: --- - - .-.-..-.-............ 
"Section 1 . Section 478 . 013 of an act of 
the 66th General Assembly found a t Laws 
of r1issouri, 1951, at page 430 , approved 
January 4 , 1952, is hereby repeal ed and 
ono nell section enacted in lieu thereof 
to be knoun as sGction 478 . 013 , and to 
read as follows : 

"478. 013 . From and aft er the effeotivo 
date of t h is section, each judge of the 
circuit court of a judicial circuit com­
posed of a single county or city whiCh 
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Honorable Uewton Atterbury : 

now has or may hereafter have more than 
two hundred t houoand inhabitants , ohall 
receive an annual salary of fourteen 
thousand dollars·, eleven t h ousand dol­
l ars of 1-rhich :~hall be paid by the state 
out of the s t ate treasury and threo thou­
sand dolla rs by the county or city com­
posing said circuit ; each judge of the 
circuit court of a judicial circuit cam­
posoa of a s 1ngl e county t·thich now ha.s 
or may hereafter have more than seventy­
f ive thousand inhabitants ru1d l ess than 
tuo hundred thousand inhabi tnnt s 1 shall 
receive an annual oo.lary of twel ve thqu­
sand tt·To hundred dollo.rs , elevon t housand 
dolla rs of wh ich shall be paid by the 
sta t o out of the s t ate treasury and one 
thousand two hundred dollars by the county 
composing said c!r cuit . Lo.ch judge of a 
judicial circuit composed of two · or more 
counties within which circuit any part or 
portion of a city is located lthich city 
now has or may hereafter have more than 
two hundred thousand inhabitants shall 
receive an annual salary of twelve thou­
sand two hundred dollars , e leven thousand 
dollars of t-lhich shall be paid by the 
s tate out of the state treasury and one 
thousand two hundred dollars of which 
shall be paid by tho co}.Ulties co1uposing 
such circuit in proportion to their popu­
l ation and all othor judges of tho circuit 
courts of this state shal l each receive 
an annual salary of eleven thousand dol­
l ars , payable by the state out of the 
s tate treasury. l~o circuit judge shall 
practice l m., or do a l aw business nor 
shall he accept , during his torm of of­
fice, any public appointmont or employ­
mont for t-1h1oh he receives compensation 
for h is services . " 

It is to be noted tha.t neither of the above-quoted 
statutes increasing the salary of Circuit Judges montion 
whether suCh increases would bo appl icabl e to those Circuit 
Judges retired undor Articl e V, Section 27, possibly, because 
retirement under that provision has been infrequent . 
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Honorabl e Nev1ton Atter bury: 

There are no casos on t h is specific point, nor any 
which woul d indicat e the answer to our question# neither 
has an examina tion of the proceedi ngs of the Constitutional 
Convention, 19441 disclosed any discussion on this particular 
point . It is , therefore, necessary f or us to determine tho 
meaning or t his provision purel y upon tho basis of the l anguage 
used, bear i ng in mind that t he over - all intent of t his provision 
vras to provide a meth od for removing per manent l y disabl ed Judges 
which would nevertheless not work undue h ardsh ip upon the Judge 
at the time of h is disabilit y . The language of the Constitution 
of the suppl emental l eg islation and of the Supremo Court Rule is 
that the retired Judge shall receive one-b2.l f h is regul ar compen­
sation until the end of h is term of off ice. This appears to mean 
one- hal f of the amount of salary to lmich he would be entitl ed 
were he acti vel y dischar ging the duties of his off ice. It would 
be a.'l"bi trary and unjustified by the language of the retirement 
provisions to set the compensation of a retired Judge at one-half 
of tho amount of h is salary at t he t i:ne of h is retirement . 

COJfCLUSI Ol'S 

It is , therefore , t h e opinion of t h is of~ice that a 
Circuit Judge r etired under Articl e V, Section 21, Cons titu­
tion of I~ssouri, 1945, is entit l ed to receive one -hal f of the 
amount of what would be his present salary were he not retired 
and r emained in of f ice, rather than one-hal f of his salary at 
the time of h is retirement . Such retired Juds os are entitl ed 
to the benefits of any increaao o£ sal ary of Circuit Judges . 
made af ter t he i r retirement, but before the end of their term 
of office. 

The f oregoing opinion, which I hereby approve , was 
prepared by my Assistant , I-tr . Paul HcGhee . 

PMcG: irk 
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Yours very truly 1 

JOHN M. DALTON 
Att orney General 


