
APPROPRIATIONS : 

FI LED 

Comptr oller shoul d n ot cer ti f y any di sbursements 
under H . S.H. R . No . 13 until ter mina t ion of pend­
i"l~ l it igat i on . 

March 11 , 1953 

Honorable ~ewton Atterbury 
State Co~ptroller and 
Direct or of t ho Budflet 
Capit ol building 
Jefferson City, tAissouri 

Dear Sir : 

Heforence is made to your request for an official 
opinion of t his department dated F'ebruary 26 , 1953, 
readin~ as follows : 

" .e have noted in yesterday ' s Post 
•rribune Judz e Blair .nad made a decision 
in the abovG ment ioned case . e noted 
ln tho same newspaper articl e that 
heprosentative Hamlin, acting a s 
attorney £or Austin Hill , stated that 
ho ' p l anned to file whatever aotion 
was noce~sary to keep tho case alive .• 

"We as sumod the C o.aptrollor ' s Off ice 
should stlll rofuso to certify for 
payment any requisitions on the two 
accounts invol ved . Your advice in 
this connection, hO\Yever , vill be 
a ppreciated. " 

Tho office of Co~ptroller was established by the 
adopt ion of t he Constitut ion of • issouri , 1945, particularly 
Section 22 , Article IV , reading in part as fol lows : 

-
"The department of rovenue shall be in 
charge of a director of revenue , and 
shall ~avo divisions of collect ion-
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budget ~ comptroller , and other 
divisions as provided by lo.w. * -;: . ..;~ 
The c omptroller shall be director 
of the budget, ~ shall preapprove 
!11 claims ~ accounts ~ certify 
them t o the state auditar f or ~ 
ment .w-- -

(Emphasis ours . ) 

The General Assembl y , pursuant t o the cons t itut ional 
directive set f orth, subsequent ly enacted what n ow appears 
as Chapter 33, RSUo 1949 . .ith respect to the offic e ot 
Comptroller t he tollowin3 appears as a part ot Sect ion 
33. 010, RSYo 1949 : 

"Tho governor , by and with the advice 
and consent of t he senate , shall ap­
polnt a co~ptroller, Who shall head 
t he division of budget and comptroller 
and who shall be t he director of the 
budge t , and \1ho shal l be l.lllder the 
supervision and dir ec t ion of the di­
rector of revenue , and shall serve 
as such without additional co~pensa­
tion. ":- .z. ··!- .de shall also deposit 
with the director of revenue a bond , 
with sureties t o be approved by the 
director of revenue , in the amount 
decer~ined by tho director of revenue 
payable t o the state of Uissouri , 
condit ion ed on t he faithful performance 
of t he duties of his o.ffico . -.:- -~ ~'1- 11 

A~ong the enumerated powern and duties of t he division 
of t he budge t and comptroller , the f ol lowing appears as 
Sect ion (3) of Sec t ion 33 .030, RSMo 1949 : 

"To preapprove all c l ai..1s and a c counts 
and certify them to the state auditor 
for payment . As a prerequisite t o his 
preapproval ot c l aims and acc ounts , 
the comptroller shall ascert ai n t hat 
such cl aims and accounts are regular 
and correct. ~ch such cert ificat ion 
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fro~ the comptroller to the state 
auditor shall be accompanied by a 
copy of the invoice . " 

Penalty for failure to properly discharge the duties 
of his office, in additlon to any action which might be 
brought upon h is official bond, includes Sect ion 33 .200, 
RSMo 1949, reading as follows : 

"If the comptroller shall knowingly 
certify any clai.n.& or accounts for 
payment by the audit or , not authorized 
by la~, he Ehall , upon conviction 
t hereof , be deemed GUil t y of a felony , 
and upon conviction shall be puniShed 
by imprisonment in the penitentiary 
for not less than two years nor more 
than five years . " 

le nov advert to t he matters contained in your letter 
of inquir y . You have designated the case as No . 13173; 
ho~ever , the ruling to tbich you have referred and which 
was entered by the Circuit Court for Cole County, t issouri , 
on February 25, 1953 , was in case no . 13170. However , 
with cer tain exceptions the subject matter of the two 
act ions were and are much the same . The only real dif­
ference is that a different resolution has been attacked 
i n the different sults . 

State of Missouri ex rel . Austin .dill v . Lester A. 
Vonderschmidt et al ., No . 13170, in t he t;ircuit Court for 
Cole Count y , Missouri , was and is an action br-ought to 
obtain a declaration as to ~he constitutionalit y of H. S . ll . R. 
No . 13, adopted by the current ueneral Assembly . In 
subs t ance the resol~tlon authorized certain investigations 
to be conducted by the House Appropriations Co~ttee , t he 
employment of personnel to aid and assist such committ ee 
1n the investigations and purported to appropriate the 
mwm of not to exceed Ten Thousand Dol lars for the payment 
of necessary expenses incurred by such co~ttee in the 
discharge of i t s duties in this regard. 

The records of t he Circuit Court for Cole Count y , 
Missouri , indicate that the entry ~Ade by the judge of 
such court on February 25, 1953, does not amount t o a 
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final appealable order or judgment tercinating the 
litigation, and an amended petition has since been 
filed . Therefore , the constitutionality of the pur­
ported appropriation made under H. s .A. R. No . 13 remains 
a live question for judicial determination and one 
which will not be finally resolved until the termination 
of such litigation. 

In the event that such resolution ultimately be held 
unconstitutional t he appropriation purportedly made 
thereunder would , of course, be void and of no effect. 
Should this be the re~ult , the~ c~e purported appropria­
tion could not suppl y funds .l.'C"'' the payment of tho 
expenses incurred by the House Appropriations Commit tee 
in the discharge of the duties imposed upon it under 
the resolution. .dthout a valid appropriation, which 
as has been pointed o~t nere tofore may not be finally 
determ~ned until the pending litigation is ended, ym1, 
of course , as comptroller , would be ~nnuthorizcd to 
certify any claim for payment of expenseD incurred by 
the House Appropriations Committee and char3eable 
thereto . Your cortii'ication in these cir cumstances 
woul d amount to a breach of t he condit ions of your official 
bond rendering you liable f~r any clai~ so improperly 
certified for payment out of the treasury of t he State 
of Uissouri. In addition your action in this regard 
could possibly ~ount to such an act as nould subject you 
to the criminal penalty provided in Section 33 . 200 , RSMo 
1949 , cited supra . 

CO!ICLUSION 

In the premises we are of the opinion that the 
Comptroller should not preapprove and certify for payment 
out of the state treasury any account for necessary 
expenses incurred by the House Appropriations Committee 
under the provisions of H. S.H.R. No . 13 during such time 
as the constitutionality of the purport ed appropriation 
made in such resolution is subject to judicial inquiry. 

The foregoing opinion, which I hereby approve , was 
prepared by my assis t ant , Mr . ldll F . Larry, Jr . 

WFB,JR . /fh 

Yours very truly, 

JOHN JJ . DALTON 
Attorney General 


