

















Honorable James R, Amos, M.D,

The legisletive intent underlying the enactment of these
statutes, which are the same in substance, was to protect the
consuming public from misrepresentation as to the ingredients or
contents of a soft drink offered for sale, by means of false or
misleading labels and other means and devices of deception appearing
on the container, Hebe Co., v, Shaw, 248 U,8, 297, 39 8. Ct. 125,

63 L. ed, 2553 State v. Bockstruck, 38 S.,W. 317, 322; Stste v. Murphy,
147 S.We 520, 521, :

In 26 C.J, Sec. 18, p. 762, it is stated:

. "For the purpose of preventing fraud and
imposition upon the publiec, statutes have been en~
ected forbidding the manufacture or sale
of any erticle of food which is an Imitation
of, or is sold under the name of, snother
erticle, or which is branded or labeled

falsely, or in e manner naturally tc mislead
the purchaser into & beliefl thet it is some-
thiﬁ% §§ is not. # % % %' (Emphasis Ours, )

The article need not be adulterated or deleterious to health
to come within suech statutes, People v, Butler, 13} App. Div. 151,
118 NYS 84%Y. The deception sought to be prevented may result from
statements not literelly false and statements liable to mislead
should be read favorably to the sccomplishment of the purposes of
the statutej Tayler v. U.8. 80 Fed. 2d. 604j. On the other hand,
where words in every day use are found on the labeld a food product
they eare to be given their ordinary and popular meaning, U.S. V.
150 Cases Fruit Pudding, 211 Fed. 360, or the meaning ordinarily
conveyed by them to those to whom they sre addressed, Hall v, U,S,.
267 Fede 7953 end so long as the words on the label are not likely
to actuelly mislead the purchaser, there is no viclatiocn of the
statute, In regerd to the purpose of such statutes the following
lenguage from 2% CoeJe "Food" Sec, 18, Page 762, is pertinent:

“# # #The objeet, however, is not to prevent the
manufacture or =zale of wholesome or hermless substitutes
for more expensive articles of food so long as no freaud
is practiced, 3 # #"

A3 to whether or not the drink in question, with the label

"Orenge Blend," would be a misbrand, the ingredients thereof must
be considered in the lifht of Section 196,140, above quoted, Sub-

sections 1,2,3,4, and 5, thereof, gre 2ll %%g%ga;xg and cover evagg
type of misbrand, If the label does no nto eny o ose su
s

ections, it cennot be deemed 2 misbrand. Subsections (5a) and (5b)
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of that statute mention certain beverages bearing certain labels that
are expressly stated not to be misbrands., However, subsections(5a)
and (5b) are not all inclusive; they do not attempt to cover every
conceivable drink and label thaet is not a misbrand., These subsections

¥ provisos B on « In other words they state
exceptions to the general rule expressed in subsection (5). Therefore,

if a particular drink and label does not come within the provisions

of subsection (5a) or (5b)=-the expressly excepted cases, it does

not necessarily follow that such drink and label does come within

the prohibition of subsections (1),(2),(3),(4) or « Or to state

it another way, even though the drink in question may or may not be a
true "blend" within the meaning of subsection 5b(a mixture of like
substances also permissibly dneluding certain harmless color and
flavoring) it does not necessarily follow that the word "blend" on

the label thereof, is prohibited the preceding subsections, While
technically it may not be a true blend, it nevertheless cannot be

deemed a misbrand unless the label "blend" comes within the prohibition
provisions of the statute, that is to say, even though it may not be

& blend in the strict sense of the word, it is not misbranded unless

the label is such as "to deceive or mislead the purcheser"(subsection two)
or unless it can be deemed as a "statement, design or devise, regerding
the ingredients or the substance contained therein, which statement,
design or device shall be false or misleading in any particular"
(subsection five). These are the tests to be applied to the drink in
suostion. regardless of what the strict and technical definition of
blend" may be,

The use of the word "blend" or "blended" following or preceeding
the neme of the base substance or ingredient, would cleerly be mis=-
leading as applied to a label on certain products., For purposes of
1llustretion, take the case of tobacco, It is commonly understood
that blended tobacco has reference to a product consisting of two or
more like substences, that is, two or more types, grades, brands,
etc., (such as Turkish and Domestic) tobaccos. Now certainly the
consumer would be misled by 2 label "blended tobacco" applied to a
product consisting of only one type of tobacco mixed with a foreign
and wholly different substance such as straw, Likouiae‘ one might
expect a mixture of like substances by the label "blend" as applied
to tea, coffee, whiskey, etc. But what does the consumer expect
by the label "orange blend" as applied to a beverage? Does he
immediately think of the strict definition of the word "blend" and
expect a "mixture of like substances not excluding harmless coloring
and flavoring?" If so what are the like substances that his mind
dwells upon? Now certainly the consumer does not expect pure orange
unmixed with any other insredient-~let us give him credit for being
of average intelligence {and he is probably above average if he
understands the strict, technical definition of "blend"). He, there=-
fore, knows that he i1s not paying the price for pure orange juice
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and that if the drink were such, the label would proudly announce the
fact in no unmistakable terms. We repeat a portion of the above
quotation from 26 C.J. pege 762 and apply it to the drink in question
because we believe it sums up the legislative intent underlying the
misbrand statute and is & concise wording of the tests set out in that
onaetment. Is the drink in question labelod “Ornnge Blend" branded

he expecta-~-a portian of orange jJuice mixed with other harm=-
loas 1ngrodionts? If he is actually led by the label to believe that
the drink consists of harmless flavoring and coloring (which is
included in the strict stetutory definition of "blend") mixed with
substances like unto orange, what does he expect--2 portion of the
juice of oranges mixed with the flavor of the orange peel together
with other permissible ingredients? Does he expect the juice from
California oranges mixed with the juice from Florida oranges together
with other permissible ingredients? Does he expect the juice from
bergamot oranges mixed or blended with the juice from mandarin oranges,
compounded with other permissible ingredients? Does he expect the
"like substances™ to be juices from oranges of different orchards,
varying types, grades, stages of ripeness, etc.? Does he really care?
In reality, it would seem that the consumer would expect & wholesome
and unadulterated drink of the flavor of oranges that is satisfying
to his taste, and we deem the presumption warranted that such ig what
he would get. If the consumer, by the word "blend," does expect such
"like substances"™ as mentioned above, possibly the drink in question
does actually contain them or if it doesn't, it would seem that the
manufacturer could very easily convert the present drink inte an
orange "blend," within the strict and technical meaning of that term;
and after such conversion or addition of a few drops of something not
presently contained in the drink, what would be accomplished? How
would the public be benefited? Would the consumer know the difference?
Would there be any different effect upon his health, etc.?

In eoncluding that the particular mixture in question would not
be misbrended if lebeled "Orange Blend," we rely in pert on Section
196,010(13) 2, RSMo. 1949, where the above stated intention of the
Legislature is indicated in the following language:

% # % 3 3 ¥ B %

"2. If en article is alleged to be misbranded because
the labeling is misleading, then in determining whether
the labeling 1s misleading, there shall be taken into
account, emong other things, not only representations
made or suggested by statement, word, design, device,
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sound, or in any combinstion thereof, but also

the extent to which the lebeling feils to reveal

acts materiesl in the cht of such represepntetions

or material with respect to consequences which
result from the use of the erticle to which

g labeling relates unde he conditions of use
prescribed in the labeling thereof or under suc
conditions of OMArY O gU

Emphasis ours.

We also find support in U.S. v. Sixty-Eight Cases of Syrup,
(D.Ce 111, 1909) 172 Fed., 781, construing the provisions of the
Federal Food, Drug end Cosmetic Act, quoted above, and where it was
held that syrup consisting of refined cane sugar flavored with an
extract of maple wood and sold under a label describing it as
"Western Reserve Ohio Blended Maple Syrup," was not misbranded, since
the word "blend" indicated that the article was a mixture and
imitation,

A noteworthy case is U.,S8. v, Nesbitt Fruit Products, 96 Fed.2d.
972, where it was held that the evidence authorized s finding that an
orange juice preparation containing over 50% added suger was not mis-
branded, so as to authorize condemnation and forfeiture, by being
labeled "orange juice sweetened" as against the contention that such
label indicated a smaller sugar content, The Court said that the
natural meaning of "sweetened" contained no implication of eny partic-
ular-percentage of sugar. It would seem that such drinks so labeled
would be as much apt to mislead as "Orange Blend" epplied to the
drink in question.,

We deem the label "Orange Blend" would not be as apt to mislead
the consumer as to the ingredients of the drink in question as much
so as would the label "Fruit Wild Cherry Compound" used to describe
a product conteining no "fruit wild cherry™ nor any added poisonous
or deleterious ingredients, and which was held not to be misbranded
in Weeks v. U.S. 22l Fed. bly, certiorari granted 36 S.Ct. 452, 241
UeSe 66“. 60 L. Ed. 1227 and affirmed 39 S.Ct. 219. 2h5 U.S. 618.

62 L. Ed, 513.

On the other hand, an examination of the cases in which articles
were held to be misbranded, will disclose an element of deceit or
some matter on the label or container apt to aotugl%x mislead, which
does not appear to exist in this case., See for instance, U.S. v.
Ninety-Five Barrels of Vinegar, 265 U.S. 438, Ll S.Ct. 529, 68 L.Ed.
109'.‘.’ W.B. Wood Hfs. Co. Ve 3030’286 Fed, Bl‘.' U.S. v. Two Hundred
Cases, More or Less, of Canned Salmon, 289 Fed. 157; U.S. v. Seventy=-
five Boxes of Alleged Pepper, 198 Fed. 9343 U. S. v. Five Cases of
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Champegne, 205 Fed., 817; U.S. v. Schider, 38 S.Ct. 369, 2i46 U.S.

519' 62 L.Ed. 863’ Poopl. Ve Traiﬂhler’ 165 N.Y.S. h.53. 178 Appo Div,
7183 U.S. v. One Hundred and Fifty Cases of Fruit Pudding, 211 Fed.
3603 U. S. v. Ten Barrels of Vinegar, 186 Fed. 399; State v.
Intoxicating Liquors, 106 Me, 135, 76 A. 268,

A regulation of the Secretary of Agriculture requiring canned
peas prepared from mature, soaked dry peas to bear the legend, "Below
U, S. Standard, Low Quality But Not Illegal. Soaked Dry Peas," was
held unreasonable in Nolan v, Morgan (C.C.A. Ind, 1934) 69 Fed. 2d.
471. Cannot the same be said of a denial of an "Orange Blend" label
on the drink in question or the requirement: of "Orange Drink," Is
not the word "drink" as applied to the present "orange" drink more
apt to mislead than the word "blend?"

We cannot say, &s a metter of law, that this drink would be
misbranded if labeled "Orange Blend;" and as & matter of fact, such
finding by court or jury seems unlikely. Nor can we conceive of a
conviction under the statute in question solely on these facts,

It logically follows that if the label, "Orange Blend" would
not be in violation of Section 196,140, supra, then there rests no
authority in the Division of Health to prohibit it; the power con-
ferred upon the Division to make mles and regulations is not that
broed,

CONCLUSION

We conclude, therefore, from the facts presented, that the
words "orange blend" are permissible on the label of the drink
in questionj and that 1f all other statutes, rules and regulations
have been complied with, the manufacturer in question, is entitled
to the license contemplated by Section 196,370, RSMo. 1949.

This opinion which I hereby approve, was written by my
assistant, Mr, James A, Vickrey.

Yours very truly,

JOHN M., DALTON
Attorney General



