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The offpr:ng for ~· le or a MPnt ~reduct dcsi~­
nated as 11 ter-dere t.te , 11 t 1 e adverti seme!1t of 
:wfd<!h ...,tat;e s ti-le inGred.:.e!Jts contained therein , 
nor-e o" v. ic __ in.:;redients f re in~urious to 
hea1t..,..,. in cr.e proportion used in sue·. nroJ .. ct 
cu"'d:D'le oi' v:£-.ic-....1 ::.n,;r·edlonts are pl·ohibiteo 
by ···~ssouri law, is not in violation o.' t ' . e 
laws of Mil'!souri . 

January 29, 195) 

Honorable Ja~oa q . Amos 
Director , Division of Health 
.Tefferaon Cit y 1 ·uasouri 

This donartment 1~ 1n rocetpt of your r ecent request for 
an official opinion. You tnus state your request. 

"For n number of years t he Division of 
He&.lta bas cons idered that er ound beef 1 
co ~only known ~n nambu~Ger, ~~t co,tain 
only ptU"e ,;round bee.f w1tn only salt , or 
other spices added . 

"A r:tU.Mbor of concerns have been in the 
practice of add~nn prosorvativos such as 
sulfites or nitrite~ to maintain a ploas­
in3 red color, and have also arlded certain 
cereals such as flour , ~ot~to starch , soya 
flour , nnd ot~er Mntorials which has in­
creased i ~ s bulk ~r ~eight, 

"We have, therefore, te.l!en action against 
those grc~~d neat pro~1cts advertised as 
ham~rger whlch contsino~ ~~ proasrv~tives 
as ndded ~terials ~ich increase its bulk 
cr r.oight , and uood as ~ur authcrity c~epter 
196, Soction 196. 070, Revi sed St atutes of 
}.!iesottr1, 1949 Edition, paragraph No. 10. 

"Recently at tho Cepe G· irnrdee.u Fair we 
vrorc confronted with a roduct ~anufaetured 
by ~illor & Fischer of Cape Gi rardeau 1n 
~nich they claim the~ are not violating the 
Stato r ood and Drug La~s becauce they are 
adv~rtjuing t heir product not as h~burger 
but ao •·rcnderette '. ~hoy fur t her claim 
that they are not ~iolatL~ tho law bec~use 
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their sign lists the ingredients; namely, 
•Pure ground beer, pork. suet, cereal, salt, 
sugar, spices and enough water to insure 
proper processing, and . 01 8 or 1% sodiwil 
sulfite added a. 

"I woul d like ~o cull your attention to tha 
fac t that the u. s . Departnent of Agriculture, 
Sureau of knimal Industr y , permits the use 
of artificial color and preservatives such 
a.s sodium nitrite and sodium nitrate in such 
products a.s frankfurters , bologna, and other 
processed meats, but they do requir e that 
theoe products be labeled properl y and that 
t he l abel contain tne list of ingredients 
used·. 

"Al l of the se products are also processed 
or cooked so that they may be eaten wit hout 
fur t her cooking , vmile t he 0 r ound meat waich 
we r efer t o above is still in tne raw otate 
and ~~st be cooked before it can b e eaten. 

"We are at tachine; hcrcwi t~l one o£ tne pl ac-
ards used vith tc1e product known as '' Tenderette '." 

"'ie w11.~.. .first observe tnut no alle3atlon. i s made by y ou 
t hat any ingrodient of "Tendorette" i s harmful, or· that t ho use of 
any ingr.>edient , in the proportion u sed, is prohibited by .Jissouri 
law. 

Rather, you rest your case upon paragraph 10 of Section 196. 070, 
RSMo. 1949 ~ which p ragraph re~ds : 

11 A f ood s hall be deemed to b~ adulter ated 
if any substance has been added thereto 
or mi xed. or packed. t fterewi th so as t o 
increase its bulk or weight , or red~ce 
its quality or strength or ~ake it a ppear 
better or of greatel .. value ·~han it is . " 

For a definition of the word ttadulterated" we turn to the 
case of City of st . Lou is v . Jud. 236 t1o. 1. At l. c . 6, L the 
court said: 

"-r.· * {!- ' Adulterate,' means t o corrupt, 
debase, or make i mpure by an ac:lm.ixture 
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of a foreign or baser substance. * * * 
articles are adulterated •to icprove or 
change their appearance or flavor in 
i~itation of an article of higher grade 
or of a different kind.• Adulterati on is 
an •artificial conce alMent of defects.• " 

In the light of the above definition \'JO are unable to see 
that the produc t advertised as "Tenderette" comes withi n the 
purview of paragraph 10 of Section 196. 070, supra. There is 
no simil arity whatever betwe en t ho word "Tenderette" and the 
word "hamburger " to which, presumabl y , it is most nearly akin. 
The a dvertisement pl ainly, and ne presume correctly, states 
what in3I"ediont s "Tenderette" contains. Certainly nobody who 
read the advertise- an t which was displayed at t he place of sale 
would be led into believing t hat ~~en he bought "Tenderette" 
he was buying " hamburger" or anyth ing but "TenderetteP Not 
only as thoro no atte~pt t o deceive t ho public , but apparentl y 
every effort was made to inform t he public as to just what it 
was getting when and if "Tenderette" "as purchased. 

We have examined Section 196. 075, RS11o. 1949, which section 
is anti tled, "Food, when deemed ..l1sbranded, " and t.e fail to see 
that "Tenderette" viola tes any of the provisions of that section. 
Ue shall, however, later in t hia opi nion refer to paragraph 3 
of the above section. Neither do we see that "Tenderette" 
viol ates any of the provi sions of Section 196. 070, RS~. 1949, 
including paragraph 10 to which you call att enti on and which we 
have discussed above . 

In order t o sustain our position a s given in t he pr e ceding 
paragraph, we call attention t o tho case of United States v. 
62 Cases .tore or Less, Six Jars of Jam, etc., 183 Fed. 2nd 1014. 

In this case it was hel d t hat the jam in que s tion which failed 
to co~ply with certain provisions of t he Federal Food, Drug and 
Co~otic Act, defining fruit jam, could not be legally repre­
sented to be , or t o be used, as fruit jah~ nor could it be legal ly 
sold as fruit j am. At l . c . 1017-1018, the court said: 

"It is significant t hat Congre~s in Section 
343(g), 1n dealing vith misbranding by failure 
t o confo~ to t he definition and standard of 
i den tity, di d not ~e~it departure from the 
stand~ d,if the label disclosed t hat t he food 
did not conform to the st~dard, whereas in 
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Section 343 (h ) (1) (2) , in dealing with 
misbranding by failure to confor m t o 
standard of quality and standards of fill 
of container, Congress permi tted departure 
from the standard i f the label on the 
food set forth, in the manner and form 
specified in the r egulation, . a statement 
that it fell below the standard, thus 
indicating a Congressional intent to par ­
mit departure from standards of quality . 
and fill of container, wher e such depart­
ure was shown by truthful l abeling , ~ 
not to permit a departure from a defini­
tion and standard of i dentity, even t houfh 
such departure nas disclosed by the labe • 

" \Yhether a food purports t o be , or is repre­
sented to be , a food for fmich a definition 
and a standard of i dentit y has been pre­
scribed by regulat ion, is not to be deter ­
mi ned sol ely from obscure di scl osures on 
the l abel. If it is sol d under a name 
of a food for which a def'inition and 
standard has been prescribed. if it 
l ooks and tastes l ike such a food, if it 
is bought, sol d and ordered as such a 
food , and if it i s served to customers 
as such a food, then i t pur ports to be, 
and i s represented to be , such a food. 

"We conclude that the jams under seizure 
pur ported t o be , and were represented to 
be , fruit jams, for ~hich a definition and 
standard of identity had been pr omulgated; 
that they did not conform tQ the definition 
and standard of identity, and t hat the 
manufacturer could not escape the i mpact 
or Section 341 and Section 343 (g) by l~beling 
them i mitations of jams and by truthf'ull y setting 
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forth on the label the proportions of su~ar , 
fruit and othor in1redients contained therein. 

"It is ur~ed that the effect of our discussion 
will be to compel the manufacturer of these 
jams to take such product off the marke t and 
to deprive persons of modest neans of an i n­
expensive and wholeso~e food product; and 
tha t the portion of the Senate Committee 
Report set forth in No t e 6, infra , shous the 
Conrress di d not intend the operation of 
Section 343( g) to produce such resul t s . But 
the results envisioned will not necessarily 
follov . The manufacturer may marltet the 
product ll syrup and fruit thickened ui th 
oect~n, ~ syrup flavored nith fruit and 
thickened uith pectin, ~ ~ product may 
.!1Q! be l awfully sol d ~ served to customers 
under t he ~ of fruit jam and in such !. 
manner !!!!! ll purports to ~~ 2.£ .!J!. repr) ­
sented to be fruit jam. " (T:mphasis ours . 

Again in this connection, we call attention to the case 
of Dairy Queen of 1Visconsin v . McDowell , 51 U. , • 2d 34. From 
tho statement of facts given in this case it was sou~ht by the 
Department of Agriculture to stop the sale of a semi - frozen 
food product similar to ice cream but containing less butter 
fat t han ice crea~, on the ~round that the public needed to be 
protected. The product was a healthful nutritive food and was 
not offe red f or sale as ice ere~, and the court held that the 
public needed no protection under such circucs t ances and that 
the sale of the product could not be stopped. At l . c . 37 the 
court said: 

"It is contended that Dairy Queen is an 
~tation ice cream in tha t it resembles 
ice cream in taste, texture and consistency. 
Appellant does not concede this , but even ii' 
it were so , a resonblance to ice cream doe s 
not mo.ke the product an imitation. ':bore is 
no artificiality employed i n producing Dairy 
Quoon. Its ing_edients are the sane natural 
ingredients contained in ice ~rerum, but in 
different propo1•tions . We can see where 
imitation and adulteration may be present 
and fraud perpetrated upon the public where , 
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as in Car olene Products Co . v . United States , 
1944, 323 U. S . 18, 65 S . Ct. 1, 89 L. 3d . 15, 
abs trac ted butter fat is replaced with vege ­
tabl e oil; and whe re , as in Day- Bergwall Co. 
v . State , 1926 , 190 \':is . 8, 207 ll. :. 959 , 
the product was admittedly an 8rtificial 
vanilla . ·=<- * * 
"According to the stipul ation, Dairy Oueen 
will not be sold as ice cream. 1'ihatever 
rese~b1ance i t ~ay have t o ice cream, there ­
fore , c annot misl ead t he public in buyin~ i t . 

"Re s pondent argues that in removing so::::1e of 
the butter fat , whicll is the !;lOre expensive 
i ngredient , and addinc ~ore of t he cheaper 
non- fat solids , the appellant manufactures 
an inexpensive produc t which would tenpt 
retailers to pass it r£ f as ice c ream. This 
so- called substitution has no eff ect upon 
the wholesomeness or nutritious proper ties 
of t he produc t , and i s not sufficient reason 
to bar it , especially in view of the authority 
r ranted t o the r espondent by ch . 93 , Stats ., 
to regul ate its manufacture and sale . 

"Under ch . 93 , Stats ., the departme nt of 
agriculture has t he power to establish s t and­
ards fo r food produc ts and to prescribe re gu­
lations ~overning marks md tars upon such 
products . Those s t andards shall not affect 
.,2 ripht of an:r person to dispose of .!. food 
product not confo~ing t o the s t andards , 
~· 93 .09J4) , Stats ., Tbu~uch person may 
be required to mark or t ag such product, in 
s uch a mnnnor as the department may direct , 
to indicate t hat i t is not intended to bo 
markete d as of a ~rade contained in the 
s tandard and to s~ow any other fact regarding 
~hich marking or tagging may be require d 
under this sec tion.• The purpose is clear. 
The legisla ture doe s not intend ~ deny any 
person ~ ri;":ht !Q. make !!!£ sell .!. ~ 
product !2. l ol g .!_! lli consunp tion doe s !!Q.! 
e ndanger publ c health !!!.S! welfare . It does 
intend, howevf" r , to !!.£ regulate lli sal e 
~~ public !!, not subjected to the in­
..l.!!!:z of buying .! product diffe rent from that 
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which is intended t o be bou!4f• See City of 
New Orl eans v. Toea, l 9l 7, La. 551, 75 
So. 238, L. R. A. 1917E1 761. 

* * ~i' * * * * * 
"It is our conclusion t hat the general wel­
fare does not require prohibition of the 
~anufacture and sale of the produc t here in 
question, the power of regul ation bei ng suf­
fic i ent to prevent any fraud upon the con~ing 
publ i c. " (Emphasis ours~) 

\le again refer to paragraph 3 of dection 196. 075, RSf.fo. 1949, 
which paragraph reads : 

"If it is an imi tation of another food , 
unless i ts l abel bears , in type of uniform 
size and prominence , the wor d , ' i mi tation,• 
and, immediately t hereafter , the name of 
the food ~tated.ft 

In the light of the t wo cases discussed above ue do not 
believe tnut paragraph 3 of Section 196. 075, supra, i s appli­
cable in the instant case. 

CONCLUSION 

It is the opinion or this department t hat the offering for 
sale of a meat product de s i gnated as "tenderette, " the advertise­
ment of which states the ingredients contained therein, none of 
which ingredients are i njurious to health in the proport ion used 
in such product and none of which ingredient s are prohibited by 
Missouri law, i s not 1n viol ation of the laws of ~ssouri. 

Tho foregoing opinion, which I hereby app rove , was prepared 
by my assi s t ant , ~. Hugh P. Williamson. 

Yours very truly , 

JOHN . • DALTON 
Attorney General 


