INTANGIBLE PERSONAL Payments received by Educational Credit Bureau, Inc.,
PROPERTY TAX: a Missouri corporation, from students located outside
the State of Missouri are not to be included for the
purpose of determining the tax of that corporation
under the provisions of Credit Institutions Acte

JOHN My DALTON

l/’ July 9, 1953 XAXXXKX
Je Ce Johnsen

Ire Te Re Allen
Supervisor, Income Tax
Department of Revenue
Jefferson City, !dssourl

Dear !ire Allen:

Your recent request for an opinion as to whether the
Educational Credit Buresu, Inc., is taxable on that part of
its income as hereinafter set out under the Credit Institutions
Act of 1946, Sections 11,8.120«118.230, inclusive, is at hand,
The pertinent facts are cet out below.

The Educational Credit Bureau, Inc., is a lMissouri corporation
with offices exclusively in Missouri, and it has no agents, employees
or property in other states. It was organized to assist the
Arthur Murray Dance Studios throughout the United States in the
operation of their business by providing financing as hereinafter
set oute The Arthur Murray Dance Studlos give dance instruction,
and many students desire to purchase instruction on deferred pay~
ment plan contractse The studios-excepting those located in the
State of Missouri, which are concededly taxable under this acte
in other states agree to give dance instruction courses to students
who agree to take a definite number of hours of instruction without
the right of cancellation and to make payments therefor in accord-
ance with installment payment contracts which they and the
individual studios execute. If the individual studio desires,
it may sell these installment contracts to the Hducational Credit
Bureau, Inc., who pays the studio an amount equal to 90% of the
then unpaid balance, of which 50% is paid to the studio on receipt
by the Educational Credit Burcau, Ince of each contract, and the
remaining LO0¥ is remitted when payment of the full face amount of
the contract has been made by the students If default is made in
the payment by a student, the studio re-purchases the contract
involved without loss to HEducational Credit Bureau, Inc., which
retains 10% of the amounts collected by it from the student before
defaultinge When the Educational Credit Bureau, Inc. purchases an
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installment contract from a studio, it informs the student by mail
that his contract is now owned by it and that the student should
make his payments directly to the office of the Educational Credit
Bureau, Inc. in Kensas City, Missouri, It sends an instal lment

t booklet to the student wherever he may live in the
United States, and he 1s instructed to send slips from the booklet
with his remittances.

The question here 1s as to whether the Educational Credit
Bureau, Inces is liable for payment of the tax under the Missourl
Credit Institutions Tax Act of 1946, which sald tax is levied
according to and measured by its net incomee. Seetion 148,150
RSMo 1949, defines gross income as followss

"#Gross income' includes all gains, profits,
earnings snd other income of the taxpayer
derived from sources within the state of
Missouri, # = ="

and net income is defined by _subsection 1 of said section to mean
gross income minus certain allowed deductlionse

There are no decided cases in the State of Missouri which
construe this definition as it appllies to these facts under the
Credit Institutions Act:. However, the Appellate Courts of this
state have construed the language of the income tax statutes
dealing with corporations, Sections 1l34030-1}3.080, RSHoe 1949,
which imposes a tax on their income "from all sources within this
state." This language 1s so directly related to Section 148.150,
RSMo. 1949, previously quoted, that the construction given the
income tax wording by the courts must be considered.

Union Electric Company ve Coale, Moe Sup., 16 S.We 2d. 631,
was a case in which the plaintiff taxpayer, a Missouri corporation,
owned stock in foreign corporations from which it received dividends
paid from funds derived from operations carried on and capital
employed in the domlicile states of the corporations paying the
dividends, and none of the corporations either employed or had
any capital in Missouri, nor carried on any operations or engaged
in any business in Missouri during the taxable period. Defendants
contend these dividends were taxable under the state income tax,
and this sult was brought to abate that assessments The court
considered the word "source" as follows:

2w
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"Wwebster's New International dictionary

24 Eds, defines gg%ggg as 'that from ch
anything comes forth, regarded as its cause
or origini the first cause; the beginning;
origin,' Also, gsource is defined as 'the
individual, company, or corporation
initiating a payment, as of dividends,
interest'!, etc, Holmes' Federal Taxes,

6th Ed., pe 396, on the subject of source

o come says: 'The word "source" conveys

o one idea=that of origin, It is defined
in the Standard dilctionary as follows: "That
from which any act, movement, or effect proceecds;
a person or thing that originates, sets in
motion, or is a primary agency in producing
any course of action or rcsult; an originator;
ereator; origine A place wherc something '
is found or whence it is taken or derived."
This is its natural, ordinary, and familiar
meaning and it is particularly true that terms
used in statutes describing objects of taxation
should be construed according to their popular
signification.t" ! '

The court then stated that the stock certificates belonging to
the plaintiff in the foreign companies were nothing more than evidence

of ownership "and neigher the stock certificates nor the ggafg!
could be the so of the dividend income. re Kansas City
Star Company, E%; éhp.. égg_fTW. 24 1029, was quoted: "The source

of # # % *income 1is the ce where it was produced" and that
"taxing statutes should construed strictly against the taxing
authorlty unless a contrary legislative intent apnears." The

court concluded that 1t could not say that this income was produced
in this state, and consequently it was held not to be taxable under
the state income tax lawe

Petition of Union Electric Company of Missouri, Moe. Sup. 161
S.We 2d 968, involved the question of whether dividend and interest
payments to a Missouri corporation by foreign corporations operating
entirely outside the State of Missouri were income received hy the
taxpayer from sources within this state under the income tax statutese
The court at lece 970, 971, stated as follows:

"Income consists of an inerease in the economic
wealth of the taxpayer. The sources from which it
is derived are said to be three: (A) labor; (B)
the use of capital, in which term we include for

-3-
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convenience land; and () profits derived

from the sale or exchange of capital as-

setss These latter represent an accretion

in the value of the assets while they are in
the hands of the taxgayor. Eisner ve

Macomber, 252 UsSe 189, 4O S. Ct. 189, 6&

Le Ede 521, 9 AeLeR.1570; Holmes, federa

Taxes, Oth Edey,ppe 3 to 398, It is said

that the locus of the source of income is determined
as follows: In the case of income derived from
labor, it is the place where the labor is
performed; in the case of income derived

from use of capital, it is the place where

the capital 1as employed; and in the case of
profits from the sale or exchange of capital
assets, it is the place where the sale occurs.
In re Kansas City Star Coe, 346 Wo. 658, 142
SeWe 2d 10293 Holmes, Federal Taxes(6th Ed.)
ppe 396 to 398, supra.

® % % & ¥ X 2 2R K RE TR RN

"It is also true that for many purposes the
situs of personal property 1s considered

to be at the domiclile of its ownere. This
latter proposltion, however, is purely flcti-
tious and is now limited in its application
to a few cases, principally those regarding
the devolution of estates of decedents and
bankrupts. Eidman v. lHartinez, 184 U.S. 578,
22 S. Cte 515, 46 L. Ed 3 Pullman's Palace
Car Cos Vve P 173“1" UeBe 18 11 S. Cte
876, 35 Le Ede 613; Anne 13 LeRede Tll3 57
LeReAe 523+ The Income Tax Act, like all
other tax statutes, must be construed as
favorably as possible to the taxpayer and
strictly against the taxing authority.
Artphone Corporstion ve Coale, 345 Wo. 34,
133 SeWe 2d 343; F. Burkhart Manufacturing
Coe Ve Coale, Moe 1131, 139 S.W. 24 502-
In the field of income taxation in particular
it is important to penetrate beyond legal
fictions and academic jurisprudence to the
economic realities of the casese It iz conceded
that the actual expenditure of labor and the
actual use of capital which gave rise to

the income represented by these dividends

i



h. T. R. mm

took place outside the state of Missouri.
We are forced to the conclusion therefore
that the source of this income was outside
the state and the dividends recceived by the
taxpayer should not be included in 1ts
gross income for the purpose of computing
its Missourl income taxe. Ve believe that
Division Noe. 1 of this court in the case of
Union Electriec Coe. ve Coale, 347 Noe 175,

SeWe 2d 631, supra, reached a proper
conclusions That conclusion is, we think,
in complete harmony with the other recent
decisions of thlis court and In re Kansas
City Star Co., 346 Mo. 658, 142 sS.w. 24
1029, supraj Artophone Corporation v.
Coale, 3 Mo, 3gﬁ, 133 SeWe 24 343, supraj
and ¥, Burkhart Manufactur Coe Ve Coale,
3].[.5 Moe. 1131, 139 S.W. 24 50 2 SUPTa.

Purther, in considering the interest payments on bonds of a
foreign corporation held by the taxpayer in Missouri, the court,
in the above case at lece 971 zaid:

"% # #The nature and characteristics of interest
payments cannot be changed by the fact that the
debt upon which such intersst 1s pald 1s evidenced
by a bonde The character of the debt remains

the same whether the fact of indebtedness 1s
recorded in an instrmmment called a bond or in a
promissory note or a mere open accounte Nor is
1t of importance that the debtor is a corporation
rather than an individual. The baslc facts are
these: That the taxpayer lent money to a

person in another state which was used by that
person In the other state and that the taxpayer,
as an Incident to such loan, was pald interecst.
It may be contended here that the Intercst was
payable 1n Missouri because unless the parties

to a contract otherwise agree all payments are

to be made at the domiclle or business place of
the creditor. But an examination of the decisions
previously cited shows that the actual place
where income payments are turned over to the
taxpayer 1s not determinative of the source of
the income. PFor example, in the case of In re
Kansas City Star Coe, j].& o 658. 1).‘.2 S.We 24
1029, supra, the taxpayer's income consisted
largely of the price of subscriptions to its
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newspapers and money paid to it by advertisers.
Most of these items would finally reach the

hands of the taxpayer at its office in Missouri,
Yet this court held thet such portion of this
income as was derived from transactions outside
the state, that is from a sale cf its publications
outside of Missouri, was not taxable. Again a
similar holding wes mede by the Board of Tex
Appeals in the case of Appeal of Standard Marine
Insurance Compeny, Limited, l B.T.A. 853, supre.
These decisions and others like them make it plain
that the mere point where payment reaches the hands
of the taxpayer is not determinative of the source
of the income, In the case of State ex rel.
Manitowoe Ges Coe. v. Wisconsin Tax Commission,

161 wWis, 111, 152 N.W, 8.8, supra, the Supreme
Court of Wisconsin held that income paid in the
form of interest by a Wisconsin corporation to
bondholders in other states was not taxable in
Wisconsin., We are unable to agree with the
reasoning of this case, however., We think that
the source of the income is the person paying

the interest and not the mere bond itself,

which is only an evidence of the indebtedness.

It therefore follows that the interest payments
mast be treated in the same manner as the dividend
payments, and what we heve said in regard to
dividends will largely apply alsc to interest.,”

In the request at hand the dance instruction is given entirely
by the studlos located in other states to students who reside in
states other than Missouri., The students pay for the lessons with
funds made in their individual callings in foreign states. The
obligation is on the studios to furnish the dance instruction,
and Educational Credit Bureau, Inc. assumes no responsibility therefor.
The installment payments are made by the students through the mails,
end if default 1s made the studlo which entered into the contrect
with the student repurchases it. It is true that the Educational
Credit Pureau, Inc. operates a going business based on the fore-
going facts and that its places of business are located exclusively in
Missouri. However, the determinative issue hinges on the wording of
applicable statutes and the construction given them by the decided
cases and the income tax statute and the construction placed on
it by the cases quoted herein would seem to be determinative of
the 1ssue here involved. Probably the closest relationship between
the decided cases and the situation invelving the Educational
Credit Bureau, Inc. was found in the case of Petition of Union
Electric Company of Missouri, infra, concerning interest on bonds
of 2 foreign corporation held in Missouri by this Missouril

abs
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corporations The interest is payable on the bonds, irrespective of
earnings, as are the payments on these installment contracts. The
source of the income in that case was held to be the person paying
the interest and not the bond itself, which the court said was only
an evidence of the indebtedness. The source by analogy in the
present situation is the person contracting with the Arthur Murray
Dance Studios for the dancing lessons, who agree to pay thercfor
by installments without right of cancellatlion.

CONCLUSION

It is the opinion of this office that the instal lment payments
received by Educational Credit Bureau, Inc., a Missouri corporation,
from students located outside the State of Missouri for dancing
lessons given by Arthur Murray Dance Studios in states other than
Missourli are not to be included as income for the purpose of
determining the tax of that corporation under the provisions of the
Credit Institutions Act of 1946, since those payments do not
constitute income "derived from sources within the State of
Missouri," as provided by that act.

This opinion which I hereby approve was written by my
assistant Mr. J. Robert Tull.

Yours very truly,

JOHN M. DALTON
Attorney General
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