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1) Chief Agpeala Referee in Division of
Employment Security not an attorney within
exemption provisions of State Merit System
Act; 2) Incumbent with merit system status
under Merit System Council cntinues to en-
Joy merit status,
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Dear Sirt

This 1s in reply to your request for an opinion
which we ree-state as follows:

Prior to the enactment of the present 3tate Merlit
System Law, a merit system was administered by the Missouri
Merit System Council for several state azencles, including
the Unemployment Compensation Commission and the Divlision
of "mployment Securitye.

Under the said merit system an employee of the
vivision of Employment Security obtained merit status in
a position known as Chief Appeals Referee, The primary
duties of this job involved the hearing of appeals from
administrative determinations arising under the Unemplouy=-
ment Compensation Law, and did not include the ordinary
duties of an attorney.

You ask!

1) Whether or not the position as Chief Appeals
Referee is an exempt position under the present State Merit
System Actj

2) Whether or not an employee with merit status
under the Werit System Council as a Chief Appeals Referee
may continue to enjoy such merit status subsequent to the
enactment of the State Merit System Law, and

3) Since the present incumbent hgd merit system
status under the Merit System Council is & hew examination
required or does he automatically retain his former merit
status?
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Included in your request sre definitions and ex-
amples of work performed by the Chief Appeals FReferee in
the Division of Employment Security. We note that the
primary duty of the Chief Appeals Referee 1s for super-
vision snd organizing appeals from administrative deter-
mirations relating to unemployment compensatlion benefits
ard other such actions of the division,

Wie note thaot Section 288,370 (1), RSMo 1949, pro=-
vides for lezal counsel for the division.

Section 36,030 (), HSMo 1949, provides for the
exemption of attorneys regularly employed or appointed in
any department or division subject to law, Since there is
an attorney specifically provided for by statute for the
Division of Employment Security, and since the primary duty
of the Chief Appeals Referee is not that generally associated
with legzal counsel, we do not believe that exemption from the
State Merit “ystem Act is applicable to the job of Chief Ap-
peals Referee as constituted in the past and at present.

We do not believe that because a requirement once existed
that the Chief Appeals Referee have the abllity to secure

a license to practice law in the State of Missouri is deter=-
minative of the question, We think the main question is
whether or not the Chief Appeals Referee is an attorney as
set forth in the exemptions under the State Merit System
Act, Under all the clrcumstances we conclude that the job
of Chief Appeals Referee is properly in the classified ser-
vice,

You ask whether or not an employee with merit status
under the Merit System Council as a Chief Appeals Referee
may continue to enjoy suech status,

During the same Session of which the State Merit
System Act was passed the General Assembly also set up the
Division of Employment Security in Laws of Missouri, 19,5,
page 1734, where we find the following provision for the
continuance in office of employees then employed by the Une
employment Compensation Commission on a nonepartisan merit
system basis which reads as follows:

"# # % The division shall establish and
enforce fair and reasonable regulations
for appointments, rromotions, and de=-
motions based upon ratings of efficiency
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and fitness and for terminations for
causej Provided, however, that all per-
sons now employed by the Unemployment
Compensation Commission on a non-partisan
merit system basis shall be entitled to
continue as employees of the division

and shall have all the rights and privi-
leges in such employment as are provided
for new employees appointed and qualified
under this section; and Provided, further,
that the division may employ and fix the
compensation of attorneys without regard
to the provisions of this subsection."

We further find that Section 36.030 (9), ®SMo 1949,
provides for exemption as follows:

"All positions and appointments in divi-
sions of the service subject to this law
which have been heretofore required to be
filled upon the basis of merit and fit-
ness; provided, however, that one year
after this law becomes effective, this
exemption shall cease and determine and
thereaf ter the selectlion, appointment,
pay, tenure and removal of persons to

or from all such positions shall be
governed by the provisions of this chapter;
-and provided further that all persons now
or hereaf ter appointed or employed in
divisions of the service on the basis of
merit and fitness as heretofore required,
shall be entitled, after their exemption
from the provisions of this chapter ceases,
to continue as employees in said division
of the service and shall have all the
rights and privileges in such employment
as are provided for persons nepointed

and qualified under this law,

A falr reading of these hold-over provisions seems
to indicate a clear legislative intent to permit persons in

-



Honorable Yalph J. Turner

positions which were required to be filled by the Merit
System are to be retained. Therefore, we conelude that
an employee with merit system status under the lerit
System Council as Chief Appeals Referee continues to hold
such merit status,

Your third question is whether or not = .:.7 examina=-
tion is required or whether the present incumbent who had
merit system status under the Council would recover his
merit status automatically., Since we have rulsd above thest
such an employee retains his status as a matter of law, he
has never lost such status, and there is no present vacancy
in the office of Chief Appeals HReferee for which an exani=
nation is required.

CONCLUSION.
Therefors, it is the opinion of this department that:

1) The job of Chief Appeals Referee in the Division
of Employment Security is not exempt from the State Merit
System Act as an "attorney”,

2) An employee with merit status under the State
Merit System Council as Chief Appeals Referee continues to
hold such merit status, and no new examination is required
to Till this position.

Respectfully submltted,

JOHN R, BATY
r— Assistant Attorney Teneral
PPROVED:
« Bs TAYLOR

Attorney General
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