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'MERIT SYSTEM 
EMPLOYMENT S3CURITY : 

• . 
• . 

... 
1} Chief Appe al~ Refe~e in Division of 
lmployment Security not an attorney w1 thin 
exemption provisions of State Merit System 
Act; 2) Incumbent with merit system status 
under Merit System Council continues to en­
joy merit status. 

FI LED 

90 April 3 , 1952 

Honornble Palph J . Turner 
Dir-ac tor 
.~~sonnnl ~ivision 
Stote De~nrtnent of ~usiness and Administration 
630 Je fferson Street 
Jefferson City, r~i ssour1 

.Joar Sir : 

This is in re ply to JOur request for an oplnion 
which we re - state as follous : 

Prior to the enactment of t he or ,.sont .3 ta te Merl t 
Sya tem Law , a merit sya tem was adninis t o red by the !f.is souri 
l!.erit System Counci l for several state a ... encies , i ncluding 
ths Une,ployment Compen5at1on ComT~ss~on and the Division 
of mplo~ent uecurity. 

Und~r the said ~rit system an e~ployee of ~e 
Viviaion of -~ployrnent Security obtai ned merit status in 
a posit~on known as Chief Appeals ~eferoa . The primary 
duties of this job involved t he hearing of appeals from 
ad~nistrative determinations arising under the Unompl y­
mont Compensation Law, and did not include the ordinary 
duties of an attorney . 

You ask : 

1 ) '.".1\ether or not t'to pos ition as Chief Appe al s 
Referee io an exe~pt position under the prosent State ~e rit 
System Act; 

2 ) :hothe r or not an ernployee with rnori t otatus 
under the l'er1 t System Council as o. Chief Appeals referee 
nay continue·to e njoy such o rit s~ ~l! subsequent to the 
enac~ont of the S t ate ferit System Law~ and 

3 ) Since tha pre~ent inc~b~nt ~d m~ rit system 
status under the Uerlt System Council is a hew oxanina1.ion 
required or does he automatically retain his forcer merit 
status? 
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Honorable ~alph J . Turner 

Included -n your request aro dofinitiono and ex­
amples or work perrormod by the Chief Appeal s ~eferoe in 
t he Jivision of mployment 8ecur1ty. ·,,e no t e t hat the 
primary duty of the Chief \ ppeals Re feree is for super ­
vision and organizinr appeals from administrative deter­
minations relating to unomploymont compensation benefits 
a~Q other such actions of the division. 

. \le note t.hr t Section 288. 370 (1 ), RS:fo 1949, pro-
vides for le~al counsel for the division. 

Section 36 .030 <4), RS o 1949, provides for the 
exemption of attorneys re~ularly employed or apno!nted in 
any department or division subject to law. Since there is 
an attorney specif ically provided for by statute for the 
.Ji vi a ion of Et:1ployment Security, and since the primary duty 
of the Cbi~f Appeals ~eferee is not that generally as sociated 
with l e gal counsel , we do not believe thnt exe-nption from the 
State Yerit ysten Act is applicable to the job of Chief Ap­
peals Referee as constituted in the past and at present • 
. ,e do not believe that because a requirec.ent once existed 
that the Chief Appeals Referee have the ability to secure 
a license to Drac tice law in tho Sta to of lJissouri is deter­
minative of the ouestion. ' e think the main question is 
whothrr or not the Chief Ap~eals Refereo is an attorney as 
set f orth in t he exer:1pti.ons under the State ·eri t System 
Act. Under all the circucs t ancee we conclude that the job 
of Chief ~ppc nls Referee is properly 1n thD classified ser­
vice . 

You ask whether or not an employee with merit status 
unde r the Merit System Council as a Chief Appeals Referee 
may continue to enjoy such status . 

Juring the same Session of w~ich the State 'erit 
System Act was passed the General Assembly also set up the 
Division of Emplo~ent Security in Laws of issouri , 1945, 
paz e 1734. where we find the followi ng provision for the 
continuance in office of employees then employed by the Un­
eoploy.cent Co~pensation Comnission on a non- partisan merit 
system basis which reads as follows: 

"* * * The division shall establish and 
enforce fair and reasonable repulations 
for anpointments , ' romotions , and de­
motions based upon ratings of efficiency 
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Honorabl e l alph J . Turner 

and fitness and for te~nations for 
cause ; Provided , however , that all p r ­
sons now employed by t~ Unenployc~nt 
Compensation Co~ss-on on a non- partisan 
merit system basis shall be entitled to 
contl~ue as e~ployee s of the division 
and shall h~ve all the rights and privi ­
l ege s in such employment as are provi ded 
for new employees a9pointed and qualified 
unde r this section; and Provided , further , 
that the division may employ and fix the 
eonpensation of at torneys without re~ard 
to the provisions of this subsection. 11 

"le further find that Section 36. 030 (9) , RS!fo 1949 , 
provides f or exemption as follows : 

"\11 positions 11nd appointments in divi ­
sions of the service subject to this law 
which have been h~re tofore required to be 
filled upon the basis of merit and fi t ­
nos~ ; provided , however, th1t one year 
after this l aw boco~es effec tive , this 
exo':lption s h.al l cease and dotor-.nine and 
thereafter the se l e c t ion, a9point!nent , 
pay , tenure and re"'loval. of persons t o 
or from all suc h positions shall be 
governe d b-· the provisions of t~is chapte r ; 
·and provided further that al l p ... sons now 
or hereafter appointed or employed in 
divisions of the service on the basis 6f 
merit and fitness as here t ofore required , 
shall be entitled, after their exa~ption 
from the provisions of this chapter ceases , 
to continue as employees in said division 
of the ser vice and shall have all the 
rights and privileges in such empl oyment 
as are provided f or oersons aDoointed 
and qualified under this law •1•-

A fair reading of these hol d- over provisions seems 
to indicate a clear legislative intent to pe rmit persons in 
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Hono:-able ~alph J . Turner 

posi tiona rrlllch Tlere required to bo filled by the Ueri t 
Sys tem o.re t o be retained. fherefore , \10 conclude th~ t 
an employoe with meri t systom s tatus under t he l~erit 
System Council a s Chief .~ppcals T" eferee c ontinues t o hold 
such rnarit status . 

Your third question is whether or not • .. J·' examina­
t ion is required or 11hother the present incumbent who had 
merit system status under the Council would recover his 
oerit status automatically. 31nce ~e hove rul~d ~bo~e thst 
such an employee retains hi s status as a matter of law, he 
has neve r lost such status , o.nd t here is no present vacancy 
1n the office of Chief Apooals Referee for which an exa::ni­
nation is required . 

CO J C LUSI ON . 

Therefore , it is the opinion of this department that : 

1) The job of Chief Appeals Referee in tho uivision 
of ::Jployment Security is not exenpt from t he Sto. te r.te ri t 
System Act as an "a t torney" . 

2) An omployeo w1 th aori t s tatus under the State 
!!e::-1 t Syste!!l Council as Chie.f \ppeals J e fe ree continues to 
hold such merit status , snd no new exa'llination is required 
to fill this posi tion. 

Respectfully submitted, 

JOHN R . BATY 

APPROV'i<.:D: 
Assistant Attorney ~eneral 

J RB:ir 
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