ELECTIONS: Netional director of political party may not wi thdraw
names of presidential and vice presidential candidates.

October 21, 1952 /beﬁy 9’//§P—2~”/

Honorable Valter ¥, Toberman
Secretary of State
Jefferson City, Missouri

Dear Mr. Tobermans:

Thils department is in recelpt of your reauest for an
offlcial opinion which reads e=s follows:

"Enclosed 1s a2 letter recelved this dste
from Mr, Lar Dply, relative to the wlthe
drawal of the names of the candidates
for president =nd vice president of the
AMERICA FIR3T PARTY,

"We respectfully recuest vour oninion as
to our dutles in the matter.”

The enclosed letter cunted verbatim rends as follows:

"October 15, 1052

"Walter Toberman
Secretary of “tete
Jefferson Clty, Yo,

"Mr. “eeretary:

"Thie 18 to offelal 1 tnform
you that, on Netoher 17, 10682, the Roard of
Directora of the Amerlice Pirat Partv
offieinlly voted 1ts AlgsoTution, “Imilap
petion wae also taken as wverards the Vaaslwthur
for Pregsident Committes. The new name of
this orgenization ie now the 'MapgiRTHI™ WnR
FISENEOURR AND AMERTCA WTREMY

"he the nereon whe M43 Ehe
incorroration neners for tha Amavian Tinak
Party, with YscArthur and BPyrd aes 1ta
candidates, in wvour office, on Aurfnat 24,
1952, T hereby now meke formnl reouvest



Honorable .aslter H. Toberman

that the America First Psrty, and its
candidactes, be withdrawn irom the M.ssouril
ballot.

"If the ballots are already
printed in the various counties of Missouri,
and you feel that your offlce and the
offices of the various county offlicials
have charge of the printing of the ballots,
do not have the authority to spend additional
taxpayers money by having the ballots re-
printed without the America First Party and
its candidates appearing thereon, then I
make the following offer %o you, as the
representative of the people of Missourl in
the matter,

"On behalf of the 'MacAKTHUR
FOR EISENHOWLR AND AMERICA FIR3T', I am
authorized to inform you that we will pay
the costas of reprinting all the Missouri
ballots, if you will remove the names.
Thanks for all past courtesies znd co=
operation, I remain,

/s/ "Lar Daly
"Nat'l Director"

A reading of the above discloses that one Lar Daly,
os tensibly the National Director of the America First Party,
requests you to withdraw the names of the candidates for president
and vice president of the America Flrst Party froam the ballot to
be used in the forthcoming general election.

The records of the ofilce of the Secretary ol State disclose
that on August 25, 1952 a state convention of the America First
Perty was held in Kansas City, Missouri. At such tiame temporary
oificers were elected and a platform was drawn up. Presidential
electors from the thirteen electoral districts of Missouri were
chosen and the names of these electors were certiiled to the office
of the Secretary of State., At the same time there were certified
the names of Douglas iMacArthur and Harry F. Byrd as the presidentisal
and vico.prclid.ntial nominees of "the America First Party of
dissouri”,

The sole question presented for discussion in this opinion
is whether & "national director" of a party may withdraw the
names of candidates for president snd vice president from a
state ballot.
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Honorable Walter H. Toberman

Section 111.420, RSMo 1949, provides in part as follows:

"2. A vote for any of such candidates

for president and vice-presi dent shall

be a vote for tne electors of the party by
which such candidates were named and whose
naunes have been filed with the secretary
ol state. The respective party state
coamnittees shall certify in writing the
nominations of sueh preslidential and vice=-
presidential candlidates to the secretary
of state at some time before the seeretary
of state 1s required b; law to certify the
candidates of thne several political parties
and groups of petitioners to the several
clerks of the county court or to election
commisaloners., In presidential years an
instruction shall be on the ballot as
follows: 'A vote for names of candidates
for president and vice-president is a vote
for the electors of that party, the names
of whom are on file with the secretary of
state.'"

Section 120,840, RSMo 1949, reads as follows:

"The state comalttee of any politieal
party may call a convention of delegates,
to be appartioned, chosen or elected in
such manner as it may prescribe, for the
purpose of nominating presidential
electors, electing delegates to national
conventions, electing members of national
comumittees, adopting or wmaking such decla-
rations of party principle¢s with reference
to national questions as may be deemed
advisable and to do and to perform any
other act not prohiblited b, or inconsistent
with sections 120.300 to 120.840."

A simllar question was presented to tne Suweme Couwrt of
Missouri, in bane in the case of ex rel. Rates vs. Crittenden,
164 Mo. 237. In that case the question presented was whether the
State Central Comaittee of the Democratic Party could set aside
the action of a county convention in nominating a ticket for the
party. The Court sald:

"The right of the people to select thelr
own public servants 1s an inherent principle
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Honorable Walter H. Toberman

of Democracy, and before a committee organ-
1zed for the efiicient management of party
affalrs of the State at large can set aslide
the action of a party aciing under its own
local government, it must first be shown
that the local organization has either become
disrupted and disorganized, end it is
necessary to reorganize it, or thet tae
nominations made for a perticulsr electlion
have been procured by fraud or in disregard
of the usages and customs of the party, aand
it inevitable follows that the nominees cof
the local organizstions whose nominztions
are to be set aside shall be accorded a
hearing and a tiwme and place fixcd for taat
hearing, of which they shall have reasonable
notice and an opportunity to present taeir
evidence."

Applylng the rule laid down in thne above opinion to the facts
in the instant case, 1t would be seen that tae national oificers
of the America First Party may not withdraw or set aside nominees
made by a state convention or by the state comalttee unless it be
shown tnat the nominations had been procured by fraud or in dis-
regard ol tne usages and customs of the osarty and further that thne
nominees had been accorded a heariang and an opportunity to present
evidence. It does not appeer tnat such requirements were met in
the present situation.

CONCLUSION

It 18, therefore, the opinion of this department that the
Secretary of State is not authorized to withdraw from the ballot
the names of the candida .es for president and vice president of
the America First Partg solely upon the basis of a letter from
the "national director" of sald party requesting the Secretary
of State to do =o.

Respectfully submitted,

ARTHUR M. O'KuEFE
APPROVED: Assistant Attorney General

\
th. TAJLOR

Attorney General
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