
RIVERS : 

BOUNDARIES : 

Change in channel of Missouri river by avulsion 
does not change former boundary line which was 
the center of old channel . 

F J LED June 10, 11.};,2 

118' 
Ur . ~rnncis Smith, Chairman 
Citizens ' l 'lood Comadttee 
Room No . 30~ , City Hall 
St . Joseph, Missouri 

Dear r . Smith: 

Tbia opinion is given in anawer to your recent request 
reading aa follows: 

"The present 1952 Missouri River flood 
has drastically altered tne courao of 
the Missouri River just adJacent t o the 
City of St . Joseph. 

Prior to this flood, for many 1eara the 
Missouri River made a lorse horaeonoe 
bend to tne west, and at tho end of the 
bend re turned to its channel adjaoen~ 
to the city. This situation is , as 
rather crudely portrayed in tho akotch 
which I have attacnod to tbi a letter to 
illustrate the s i tuation. As a result 
of the flood the river broke through 
its banks and has carved out a now chan­
nel , iaolatin0 the area of land senerall1 
known as the French Botto s and so in­
dicated on my accompan1ing ap . 

Although •e -l ack o1fioia l confirmation 
at the present t~e, the corps of engi­
neers ot the United State s Ar~ adTise 
us that they intend to ake tho new chan­
nel official as the chann 1 of the ia ­
aouri River , and tho river will out 
through directly south as illustrated 
on M1 ~ap , for a length of l i m1lea in-
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stead of going around the eight miles of 
bend as it for orly did. I f this new cut­
t hrough is adopted as tne per.uanent channel 
of tne river, it of course will cause the 
French Botto~ area on w~c~ is located a 

6, 000, 000 ... unicipal air . .~ort to be se;>arated 
fr 0::1 St . Joseph by the river channel . 

In th~ consideration o this matter, Colone l 
L. J . Lincoln, District !mgineer o1' t c United 
Sta~e Corps of Engineers raised a question as 
to whether or not the cut- off through French 
Botto~ , i f it re officially adopted as the 
channel of t he Mlss~arl River , would alter the 
isoouri -Kansos state line a t this point , or 
ould in eff ect tr~£Bfer the land in ~rench 

Sot~o upon hie our municipal airport is 
locat d, to the State of Kansas . I t as our 
view here tn st . Joseph that no such question 
would arise , beoQuso th sudden sevoriaJ of 
thi s Mlssourl land by the breaking tn.rough of 
thl~ new channel was suc!l an "avuls.a.on 1 o.s 
Olla not cause oithor til title or the juris­
dic~ion of tho land uv change . 

Colonel Ltneol n , ho1ever, has requestea tnat 
we procure an opini on £rem tno Attorney General 
of i s souri on tni s question and that 1e be 
autho1'tzed. ~.ov J. u.t•nisn a copy c,f s ucb. opinion 
to the Unl ted States Corp3 c f EnJineers in 
conn&ctlon with tneir p1·oposod plan for th 
new ohannol . 

I hope I sufficientlJ do~cr1be the factual 
situation in order tv ol~oe this queatio~ 
clearly before you . I aslc your opinion in 
beualf o1 the vltizens 1 Flood Co ttee of 
St . Josepn, lisdour1 , hich is working with 
the County of Bachanan EWd t he City o1 St . 
Jose~h to represent tho intortists of this 
community on thv many probl ems ~owing out of 
this recent flood . " 

For th8 puroose of tnis opinion e assume that the manner 
in which the issouri river has cut a naw channel was b~ avul­
sion and not by a gradual process known as eros ion and ac cretion. 

Section q.6. o6o RSJio 1949 , describes the boundaries of 
Buc.haruln Cou.."lty in the follo ing 1G.."l0-uage: 
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Section 46. o6o RSMo 1949, describes the boundaries of 
Buchanan County in the following language: 

"Beginning at a point in the middle of 
the main channel of the Kissouri river , 
where the prolon >ation west of the line 
run and marked by • • Hugb.os , under the 
act of tne general assembl J of 1838 and 
1839; thence east with said line to the 
old boundary line of the state; thence 
north with snid line to the point where 
it is intersected by the aubdivisional 
l i ne between sections twenty- one and 
t wenty-eight of township f~fty-oight , 
range thirty- three, west; thence uest 
with the sub- divisional linos to the 
middle of the ~ain channel of the Mis ­
souri river; t~ence down said river, 
in the middle of the mo.ln channel there­
of , to the place of beginning. " 

ere a county in issouri is bounded by a watercourse , 
ita extent is declared in the following language found in 
Section 46 . 010 RSMo 1949: 

" enever a county is bounded by a water­
course , it shall be construed to be the 
llliddlo of the main channel tnoreof; .. ~ ~ 
***·-·*·:!-*" 

In Cooley v . Golden, 52 o . App . 229 , l . c . 232 , we find a 
history reference to disclose the we3tern boundary of Uissouri , 
in the t'ollowing language: 

"BJ the ac t of congress , approved June 7, 
1836, Unitea States Statutes at Large , 
J4, entitled ' An act to extend the western 
boundary of the state of Missouri to the 
Missouri river ,• it was provlded that , 
ihen the Indian t1tl to all the lands 
lying between the state of issouri and 
t he iasouri river shou1d be extinguished, 
the jurisdiction over said lands should 
be thereby ceded to the state of Missouri . 
It is to be observed that the act ceded 
the land between the old state line and 
the river, and the extension of the bo~dary 
was to the river, not to the bank thus making 
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tho natural watercourse the boundary; and 
the 0eneral rules , construing such words 
ot cession ns shown by tho adjudged cases , 
carry that boundary to the cent er of the 
channel . Benson v . orrow 61 ~o . 345; 
Jones v. uoulard, 24 How. ~1; Howard v . 
Ingersoll , 13 1ow. 381; Railroad v. Deve­
reux, 41 .ed. Rep . 14; K1sso~1 v . Iowa, 
1 How. 66o . " 

The Supreme Court of Missouri , in th£ case of State ex 
int . ansur v . ~offman, 2 s . .• ( 2d) 582, 318 o . 9~1, decided 
in 1927, quoted ap :)rovin~ly the followin.s language used by 
r . Justice Brewer , in the oase o1' Nebraska v . Iowa, 143 U. s . 

359 . ~e adopt the lanu~age of ~r . Justice Brewer as round at 
318 o . l . c . 9)5: 

"It is settled law, that uhen grants of 
land border on runnlng water , and the 
banks are changed by that gradual pro­
cess known as accretion, the riparian 
owner ' s boucdarr line still rol?l.ains the 
s tre&;:.L, although durin~ the years by 
this accretion, the actual area of his 
possessions Any vary . In New Orleans v. 
Uni t ed States , 10 Pet . 662, 71{, this 
court said: ' Th6 question is well settled 
at coauon law, that the parson wnose l and 
is bounded by a stre~ or water w_lich 
changes its course gradually by alluvial 
formations , shall still hold by the same 
boundary , including acc~lated soil . 
t o other rule can be applied on just 
pr Lnciples . Every oropr i e t or whose land 
is thU3 bounded is a~bjoct to loss by the 
same ~~ans w,dch ay add to his territory; 
and, as he is without remedy for his los s 
in t nis way , he cannot be held accountable 
for :.rls gain. • 

It is equally well settled, that where a 
stream, which is a boundary, fro~ any 
cause sudae~l! abandons its old and seeks 
a new bed, s uc ':l change of channel wor!<s 
no cn.o.nge of boundary; and that t he boundary 
re~ains as lt was , in the centre of t~e old 
channel, although no water may be flowing 
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therein . This sudden and rapid change of 
channel is termed, in the l aw, avulsion. 
In Gould on Waters , aee . 159 , it is said: 
' But if the change i s violent and visible , 
and ari ses rrom a known cause , such as a 
freshet , or a out thro~Jh which a new chan­
nel is formed, the ori01nal thread ol' the 
stream continues to ~ark the limi ts or the 
two estates .• 

These propositions . which are universally 
r~oobniZ6d as correct where the boundarie~ 
of private pro1erty touch on stre&As are 
in l ike manner recognized where the bounda­
ries between states or nations are , by pre­
scription or treaty , round in r unninJ water . 
Accretion, no matter to which side it &dda 
ground, l eaves the boundary s ti l l the centre 
of tn.~ onaonel . Avulsion has no etfE~ct on 
boundary , but leaves it in the centre of 
t..ne old cruumel . 11 

The rule round in S tate ex inf . ansur v . Hoffman, supra, 
is stated in the following language in the case of State of 
Arkansas v . ~ ~a~e of Tenne ssee, 38 S . Ct . 301: 2~6 U.S . 158; 
62 L . Ed . 6)8 . rl'a.e following languagt 1s found a t 38 S . Ct . 
301, l . c . 304- : 

" .:· \:· "~ * It is settled beyond tae possi­
bility of dispute that where r unning 
s treams are t he boundari es between States , 
tho s~e rule applies as between private 
proprietors, na ely , that when the bed 
ano 3h.annel are onanged by th~ natura l 
and gradual processes known as erosion 
and accretion, the boundary follows the 
varyLng coarse of the atre~; while 1£ 
t h6 stream from any cause , natural or 
artif1oial, suddenly leaves ita ol d bed 
and forms a new one , by the process 
known as an avuls ion, the reault~ng 
change of channel wortes no change of 
boundary , which ret1B.i ns in the middle 
of the old channel , although no water may 
be 1 lo~ing in it , an 1rrospeo t1ve ot sub­
sequent chang~• in t he new channel . 11 
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COIICLUSi uu : 

Assuming t hat the rocent change in the ohannel of the 
Mis souri river. forming tho western boundary uf ~1s~ur1 . was 
caused by an avulsion. such change does not a lter the former 
bounc:lary of JUs souri . but leaves it in the center of the old 
channel . 

APPROVED : 

J . t . TAYLJR 
Attorney General 

JLO' ~:lw 

Respectfully submitted, 

JULIAN L . 0 t f4ALLEY 
Asalstant Attorney General 


