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: votes not · te re-employ teacher and writ en ·· · · · 
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August 26, 1952 

Honorable William E. Seay 
Prosecuting Attorney 
Dent County 
Salem, M1aaour1 

Dear Sir& 

Your letter at hand reques ting an opinion of this . 
department, which, in part, reads& 

"A matter has been presented to this 
office on wh.ich I will appreciate your 
opinion. A school board of ~ix members, 
but with only. five in attendance, failed 
to re-hire a teacher ·wao is under contract 
for the present year. The motion upon 
which the vote was taken provided that all 
teachers, except this one, ue re-employed 
for the coming 1952-53 school year, and 
that this one be notified prior to April 15, 
1952, that she P~d not been re-employed. 
This motion was lost on a vote to tvio 'yes' 
and three •no.• A later motion was made 
to re-employ all teachers except this one. 
This motion carried, but it is pointed out 
that this motion omitted the requirement 
that t~is teacher be notified. Subsequently 
a motion was made that this teacher be re­
employed on which the vote stood three ' yes ' 
and two •no• and the motion was lost because 
a majority of the entire membership of the 
b?ard was not cast in favor of the motion. 

"Later, but. prior to the 15th of April, a 
notice was given to this teacher advising 
her in writing t hat she· had not be en re­
employed for the cominG year. This notice 



Honorable William E. Seay 

was signed by the President and the 
Secretary of the board arid was intended 
to comply with the requirements of Seo. 
163-090 RSM 1949. 

"Since that tinle, this teacher has written 
a letter to the Board asserting her right 
to te~e.h during the coming· year since she 
considers hersel£ re-hired, and that she 
will.demand payment of her salar7 from the 
·treasury of the district. 

"I will appreciate it very much if you can 
render your opinion of this subject and 
advise as whether or not you consider her 
re-employed OF not." 
' ' 

To analyze the. action taken by the school board with 
reference to.the hir1ngot teachers, .it appears .from the facts 
whieh you have presented that the school board,· in its meeting 
where five members were in attendance,· took up and voted on 
three separate motions. ·· 

The first motion was to employ all teachers, except the 
one in question, for the coming 1952·53 school year, and that 
this one be notified prior to April 15, 1952, that she had not 
been re-employed. This first motion did not 'carry. Conse­
quently no teachers were re•employed for the coming school year. 

' -
The second motion presented to the board was to re-employ 

all teachers, ex,cept the one in question •. Nothing ~as contained 
in this motion with regard to giving the particular teacher 
notice- that ahe was not re-employed. As you ,have stated in your 
letter, this second motion .carried. Consequently the school 
board manifested a clear intent to re-employ all teachers, ex­
cept the one in question. 

A third motion was pi~osented to re-employ the teacher who 
had been excepted in the previous motions • This motion did not 
carry because a majority of the entire membership of' the board 
was not cast in favor of the motion. 

In this connection Section 16.5.320, RSMo 1949, in part, 
provides: 
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Honorable William l!r, Sear 

" -r~o ·:t -e~o A major1 ty of_ the boa_rd sl).all 
constitute. a quQrum for the transaotiop. 
ot pusiness; _but· no contract shall be let, 
teacher em~loie!!-, bill a_ pproved or warrant 
oraered un ess a majority of the whole 
board sna11 voti therefor~~~ · 
~hasls ours.) ' 

' 
Thereafter, and prior to April 15, 1952, a written notice 

was given to the teacher 1n Q.UE;lstion, signed by the president 
_ and secretary of the school. _board, ad via il;lg ~r that she had 
not been re~employed for the coming year• It appears that the 
question Which you undertake to present is whether or not it 
was necessary for the school board, after voting not to re• 
employ the particular teaoher1 to also vote on the question of 
giving her notice as to her l~ck of re-employment. 

With regard to the hirihg of teachers, the law is mandatory 
in requiring a vote of·the school board, and as provided in 
Section 165.320, supra1 no teacher may be $mployed unless a 
majority of the whole board shall vote therefor. 

Where a teacher has been originally employed under a pre• 
vious contract, Section 163.090, RSMo 1949, requires written 
notification be given a teacher on or betox-e April 15 o~ the 
year in which the contract in force expires or her re-employ• 
rnent or lack thereof. The statute requires the s ch.ool board 
to give such notice, and failure to do· so constitutes re•EHl ... 
ployment of the teacher on the same terms as provided in the 
contract of the current fiscal year. Thus Section 163.090, in 
part, pro.vides1 

" h 11- -!• It shall be the dut-y oi' each and 
every board having one or more teachers 
under contract to notify each and every 
such teacher in writing concerning h:Ls or 
her re•ernployment or lack thereof on or 
before the fifteenth day of April of the 
year in which the contract then in force 
expires. Failure on the part ot a board 
to give such notice shall constitute re• 
employment on the same terms as those 
provided in the contract c:f' th-e current 
fiscal year; -;c- Ji~ *" 
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While the statute requires the board to give such notice, 
we do not believe the atatute·requires the board to vote on the 
question of giving the notice. In other words, the matter of 
giving notice ia an automatic z-equirement o:r the law and is not 
a matter about which the school board can exercise a choice or 
discretion by voting thereon. 

To otherwise construe the statute could result in an absurd 
situation it a school board voted not to re•employ a teacher and 
then voted, either in the same motion or a separate motion, not 
to give the teacher notice of he~ lack of re-employment as re• 
quired by law; knowing that failure to do so did constitute 
re•employmsnt. In such an instance the boa~d in one motion would 
be voting not ·to-re·~mploy the teacher and in the other motion 
would, in effect, vote to re-employ the teacher. 

Under the facts you have presented the school board, in ita 
vote on the second motion• clearly decided not to re ... employ the 
teacher. in question. 

The written notice given subsequently was signed by the 
president and secretary of the school board.- and as you state 
in your letter was intended to comply with the requirements of 
Section 163.090, supra. Therefore, we can only assume that the 
written notice was given with tne knowledge and acquiescence of 
the school board for the purpose of notifying the teacher of ~he 
board's action relative to her continued employment. The notice 
was signed by the proper officials of the school board, and we 
therefore believe that there was a substantial compliance with 
the statute. 

A case som~what in point is Peter v. Kaufmann, 327 Mo. 915, 
38 s.w. (2d) 10b2. In that case a school election wherein a 
school levy was voted was being attacked on the theory that no 
proper notice had been given. Notices of the election were 
actually posted by the secretary of the school board, but it 
was contended tha.t since the school board did not speci.fically 
order the notices posted they were irn.proper and of no effect. 
In ruling on the question the court, at s~.w. l.c;~, 1064, said: 

"As to plainti.ffts contention that no 
proper notice had been given embodying 
these propositions to be voted on at the 
annual meeting in April, 1927 1 at which 
meeting these levies were voted, his con­
tention seems to be only that the school 
board did not specifically order not ices 
to be posted embodying these propositions 
to be voted on. * * • 
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Honorable William E. Seay 

"It .is true that the minutes of the board 
· meeting on March 1~ · 1927 do not show a ·. 

formal order or the boar! directing the 
s~creta~ of the board to post ·these notices, 
or· prescribing what the notices should con­
tain~ ~ut we decline to hold that. this ia 
a fatal defect. t.t- u *" · 

~, . 

Other ·· caaes Where a similar situation was being considered 
by . the court, and where the ·court ruled as it did 1n the above 
case·, are Breuninger v. ·Hill, ·277 Mo. 2391 210 s.w. 67, and 

·towland School pat. No • .32· v. wooldridge School Diat. No. 34, 
216 s.w. (2d) 54S. 

Under the facts you have presented the school board voted 
not to re•employ the teacher, and, as the co~t in the above 
case deoided, \l'e do not think it was necessary for the school 
board to ma~e a formal order or adopt a formal motion directing 
the presid~nt and secretary of the board to give written notice 
to t he t eacher of the bOard's action. · 

CONCLUS I ON 

+n the premises, i t is t he opinion of this department that 
when the boa:rd of directors or a school district vo tes.-not to 
re-employ a teacher and written notice is g iven to the teacher 
on or before April 15 of the board•a ·aotion, signed by the · 
president and secretary of the board, the teacher is not re­
employed for the fQllowing school year. No tormal order or 
motion by the school board directing the president and secretar7 
to g ive .'ilrit·ten notice to the teacher of t he board's action is 
required. 

Respect£ull7 aubmitted, 

RICHARD F . THOMPSON 
Assistant Attorney General 

Attorney General 
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