K
FEES 3 l, In cases where a fine has been assessed

MAGISTRATE COURT: against a defendant and the defendant
SHERIFFS: is unable to pay the costs or fine or
PROSECUTING ATTORNEYS: both, and serves out the fine in jail,

or where a jall sentence is assessed,
that the county i1s liable for the $2.50
magistrate fee.

FI L E D 2. In situations such as are set forth
in part 1 of this conclusion, the
county would not be liable to pay
the fee of the sheriff or the prose-
cuting attorney.

Aot N2
April 17, 1952

Honorable Samuel Semple

Prosecuting Attornesy

Randelph

Moberly, Missourl

Dear Sir:

This department is in receipt of your request for an
official opinion., You thus state your opinion request:

"This offiee would like to obtain an

opinion from your office on fees due

the magistrate cowrt, the sheriff and

thes prosecuting attorney in misdemeanor

cases in magistrate court. The cases

that we have in gquestion are those cases

in which either a fine is assessed against
. the defendant and the defendant being un-

able to pay the fine or costs serves out

the fine in jall, or in those cases where

a jail sentence 13 assessed. In those

situations, is the county liable for the

payment of the magistrate fees of $2.50

in each case which are in turn sent by

the magistrate to the state of Missouri,

and 13 the county liable to pay the sheriff's

fees and the prosecuting attorney's fees in

these cases where ths sheriff and the prose-

cuting attorney are then required to turn

arcund and turn the money back in to the

county."

In regard to this matter we would first direct your
attention to Section 550,030, RSMo 1949, which section reads
as followss
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)

"When the defendant is sentenced te
imprisonment in the county jail, or to
pay & fine, or both, and is unadble to
pay the costs, the scounty in whioh the
indiotment was found or information
filed shall pay the ocosts, except such
as were inecurred on the part of the
defendant,"

It would seem to be clear that the above section means
that the county is llable for the costs when the defendant
is unable to pay the costs or the fine, as well as when he
is able to pay the fine but not the costs, or whsro he 1s
sentenced to imprisonment in jall.

we also note that "costs® as roforrod to in Seotion
550,030, supra, inolude the magistrate's fee, the sheriffi's
fee, and the fee of the prosecuting & torney.

Iet us rirst consider payment of the magistrate’s feeo
in this situation.

Part 2 of Section 483,610, RIMo 1949, states:

"In each oriminal proceeding and in
each preliminary hearing dnstituted

in any magistrate court, a magistrate
court fee of two dollars and fifty
sents shall be allowed and collested
to be in full for the services of the
magistrate or the oclerk of said court,
Such fess shall be charged, collected,
and disposition thereof shall be made

" a8 provided by law appliocable thereto."

Parts 2, 3, and L} of Seoction [;83.615, RSMo 1949, state:

"2. Except as provided in seotion
483.620, it shall be the duty of each
oclerk of the magistrate court, with the
approvel of the magistrate to charge
upon behalf of the state every fee that
acecrues in his office and to receive
the same, and at the end of each month,
pay over to the director of revenue all

“le
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moneys collected by him as fees, taking
two reseipts therefor, one of which he
shall immediately file with the state
treasurer and shall at the end of sach
month make out sn itemized snd acourate
1ist of all fees ocollected by him, or by
the magistrate, giving the name of the
perscn or persons paying the same, and
turn the same over to the director of
revenue, said report to be verified by
arfidavit.

"3, On or before the thirtg;rirat day of Jamary
of each year the clerk of the msgistrate court
shall file a verifiesd report with the diregtor
of reverme showing all fees due and unpaid in
his offioce in cases where the liability there-
for has been finally determined and established
during the preceding year, showing ths name

of the person or persons owing seame and stat-
ing that he has been unsble, after the exer-
clase of diligence, to colleat the same. The
direotor of revenue shall collect such unpaid
fees and shall have the same rights in oon-
neotion with the judgment therefor as the
prevalling party in the litigation.

"he All magistrate fees received by the
director of reveme shall be deposited

him with the state treasurer in a specia

fund to be denominated 'maglstrate fund,!?

and all moneys in said fund shall be used
exclusively for the {aymant of salaries of
magistrates, their oclerks, deputies and em-
ployees and for the payment of the cost of

any surety bonds furnished by a c¢lerk or deputy
olerk; provided, however, that such salaries
mey elso be paid from the general revemue of
the state whenever either the balance in the
magistrate fund or the appropriation from

such fund is insufficient to pay such salaries."

Part 2 of Section }183.610, supra, fixes the magiatratc foo
at $2.50 in a eriminal oaso; part 2 of Seotion 483.615, supra,
direots that such fee be pald to the state; and section 550.030,
supra, makes the county liable for eosts in instances such as

~3¢n
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you present., It would thesrefore follow that the county would
b;aliable for the $2.50 magistrate fee which is to be paid to
t state,

In regard to the payment of the sheriffts fee in such cases
as we are considering, we direct your attention to Section
57.410, RSMo 1949, which section states:

"In all counties of the third and fourth
classes, the sheriff shall charge and
collect for and on behalf of the ocounty
every fee acoruing to his office which
arises out of his dutlies in connection
with the investigation, arrest, prosecu=
tion, care, ocommitment and transportation
of persons acoused of or convicted of a
oriminal offense, except such eriminal
fees as are chargeable to the county., The
sheriff may retain all fees collected by
him in oivil matters,”

In view of the above section it would appear to be clear
that where the county is liable to pay the costs that the
sheriff shall not ocollect his fee.

In regard to the payment of the fee of the proseocuting
attorney, we direct your attention to Section 56.340, RSMo
1949, which section states:

"The proseouting attorney, in counties of

the second, third and fourth c¢lasses, shall
charge upon behsalf of the county every fee
that acorues in his office and receive the
same, and at the end of each month, pay over
to the ocounty treasury all moneys colleoted
by him as fees, taking two receipts therefor,
one of whioch he will immediately file with

the olerk of the ocounty court, and shall at
the same time malke out an itemized and accure
ate list of all fees in his office which have
been collected by him, and one of all fees due
his office which have not been paid, giving
the name of the person or persons paying or
owing the seme, and turn the same over to the
county court, stating that he has been unable,
after the exercise of diligence, to colleot
the part unpaid, sald report to be verified

iy
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afridavit, and 1t shall be the duty of
oounti oourt to cause the fees unpaid
to be collected by law, and to cause the
same¢ when collected to be turned over to
the county treasury.”

From the above seotion it would seem to be clear that in
such situations as you present, the prosecuting attorney should
not oollect his fee, as it is his duty to collect on behalf of
the county and not from the county.

CONCLUSIORN
It is the opinion of this department that:

1. 1In cases where a fine has been assessed against a de-
fendant and the defendant is unable to gay the costs or fine
or both, and serves out the fine in jail, or where a jail
sentensce is assessed, that the county is liable for the $2.50
magistrate fee.

2. That in situations such as are set forth in part 1 of
this conclusion, the county would not be liable to pay the foo
of the sheriff or the prosecuting attorney,

Respectfully submitted,

HUGH P. WILLIAMSON
Assistant Attomey CGeneral

APPROVED 3

Attorney General
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