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PUBLIC BUILDINGS: Mere informalitles in a bid proposal on
public improvementis may be waived when In
BIDS: the best iInterest of the state.

FILED December 31, 1952
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Mr. Ralph McSweeney, Director
Division of Public Buildings
Department of Revenue
Jefferson Clty, Missourl

Dear Sir:

This 1s in reply to your request for an official opinion
vhich reads as follows:

"On December 2, 1952, bids were opened for
Completion of Inrirmnrg and Reconstruction
of Gardner Cottage at State Hospital No. I,
Farmington, Missouri., The low bidder was
the Swan Construction Company of St. Louis,
Missouri, with a combined base bid of
$182,000.00., The next low bidder was the
John B. Gutmann Construction Compeny of

8t. Louls, Missouri, with a combined base
bid of $189,100.00,

"The low bidder failed to submit the
Bidder's Quelifications which was called

for in the specifications., As a part of

the specifications, it 1s provided that
Failure to comply with this instruction
may be regarded as justification for re-
Jecting the eontractorts proposal!., The
low bidder also failed to indicate whether
or not the amount b1d on Alternate No. 3
vas for a deduction or for an addition.

The low bidder was immedlately contacted

by telephone, and the Architect was informed
that the amount bid was an addition. How-
ever, even with this amount being an addi-
tion, the low bidder 1s still several thousand
dollars below the next low bidder,

"In the Advertisement for Bids, 1t is provided
that 'The State reserves the right to reject
any and all bids, and to walve all informeli-
ties in bilds', Alsco In the Instructions to
Bldders, there 1ls contained the following:



Mr. Ralph MeSweeney

'The Owner, however, reserves the right
to re ject any and all bids and to walve
all informalities in bids received when-

' ever such re jection or waiver is in its
interest!?.

"In order to take advantage of the low bid
submitted by the Swan Construction Company,
may the above discrepancies be considered
ags informalities whiech may be waived by

the State?"

It will be seen that the provision requiring the submis-
sion of a form setting forth the Bidder's Qualifications does
not state that failure to include the same will absolutely
result in the rejection of a bid. It is further to be noted
that the specifications forbid the withdrawal of any proposal
for a period of 30 days after the specified time for recelving
bids has passed. Therefore, it becomes clear that granting
permission to the low bidder to furnish the Bldder's Qualifi-
cations form after the time for the opening of bids does not
injure the State in any manner, and this 1s clearly so because
if the low bidder 1s unable to qualify, the other bids are
still in effect and the State is permitted under the specifi-
cations to accept one of the other proposals. We do not
believe that this 1s a substantial varianece whiech should
automatically result in the re jection of the bid.

It 18 to be noted that the low bldder also falled to
indicate whether or not the amount bid on an alternate was
for a deduction or for an addition. In the partieular set
of facts now before us, we believe it was permissible to
immediately correct this defect by immedlate iInquiry of the
bidder as to his intention. It 1is obvious from the work
stated under the alternate in question that the sum would
have to be an addition in view of the substantial amounts
bid by the other contracters, It 1s also to be noted, and
we believe this very important in a consideration of this
matter, that under no posaible combination could any other
bidder be lower than the Swan Construction Company.

In the specifications, there 1s a provision that the
owner reserves the right to reject any and all bids and to
waive any and all formalities in bids whenever such re jec-
tion or waiver is in its interest. The general rule on this
sub ject 1s contained in L3 Am. Jur. at page 781, 782, and is
as follows:
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"Generally, before a variation from the
specifications will be deemed to destroy
the competitive character of a bid for a
public contract, the variation must be sub-
stantial, that 1s, it must affect the amount
of the bid. It 1is sufficient if the bid
conforms substantlally to the advertisement.
A slight or immaterial variance from the
specifications anl advertisements for bids
for a public contract does not destroy the
competitive character of the bid so as to
require 1its rejection. A variation from
the advertised specifications does not
destroy the competitive character of a

bid unless it affects the amount of the

bid by giving the bldder an advantege or
benefit not enjoyed by other bldders.

There is no dispute about the rule itself;
the practical question in the cases is
whether there was substantial conformity

or & material variance, and this is deter-
mined largely with reference to whether

the biddert's proposal gives him an advan-
tage or benefit which 1s not enjoyed by
other bidders.
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A distinetion may be made between the
question whether a bid is so irresponsive

to the proposal that the publiec authorities
may properly refuse to consider it, and the
question whether it 1s so defective that

they may not legally award the contraet to

the bildder; in other words, the diseretion

of such authorities i1s a matter which may be
important on these questions, and it would
seen that a board having power to award con-
tracts for public improvements may have power
to make an award to one whose bid is informal
or falls In some particular to comply with

the proposal, while, if it refuses to consider
the bid, it may not owe any duty to accept the
same which the bidder can enforce,"

Under the particulay facts which are set forth in this
case, we believe that the irregularities contained in the bid
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of the Swan Construction Company may be regarded as informali-
ties and may be waived since such waiver 1s in the interest of
the State of Missourl.

CONCLUSION

Therefore, it is the oplinion of this department that
mere informalitlies contained in a bid for public improvement
may be walved when the specifications contain such a walver
provision and when 1t 1s clearly to the best interest of the
owner and is not detrimental to the spirit of the law pro=-
viding for competitive bldding.

Respectfully submitted,

JOHN R. BATY

Assistant Attorney General
APPROVED:

Al

Atto;ney General
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