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PUBLIC BUILDINGS : A bid nroposal which doe s riot bid on the entire 
project advertised and which does not meet 
re asonable r equirements is not a compli ance 
with the advertisement and should be rejected . 

BIDS : 

FILED 
Ge tober 10 , 1952 

Honorable flalph cSweenoy 
Direc tor 
Division of Public Buildings 
State of ~fissouri 
Jeff erson City, JUssour1 

Dear Mr . noSweeney z 

This is in reply t o your re quest for an opinion 
readin~ as follows : 

"On September 30 . 1952, we opened bids 
for a food refrigeration, storage and 
processina building to be constructed 
at State Hospital No . 2 , St, Joseph, 
Missouri . 

"Two addenda to the speeificat~ons wore 
sent to all contractors who had request­
ed the specifications. These wore re ­
ceived by the said contractors about 
f1 ve days before the time for opening 
bids . One of the addenda provided for 
changes in the work to be done and also 
provided for extra cement and pa tch work . 
The other addenda provided generally that 
bi dders should submi t a statement indicat­
i ng the proposed sub- contractors for the 
refrigera tion equipment soc tion of the 
work, together with a list or the manu­
facturers of the tnajor 1 tems of equ1pment 
to be installed 1n that contract. 

"The low b idder failed to furnish a list 
of sub- contractors and a list of the 
manufacturers of the major i tenus of equip• 
ment and further failed to indicate in 
his bid that he woe bidding upon the ad­
denda . Under these eiroumatances , was 
the l ow bid responsive to the advertise­
ment for 'bi ds? 
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Honorable Ralph McSweeney: 

"I am sending you the complete file in 
the case so that you will have all the 
available information. " 

Section 8 .2$0 , RSMo 1949, provides for advertising 
for bids for construction of any building, improvement, 
altera tion or repair, which exceeds the sum of Ten Thousand 
( ~ 10 ,000 .00) Dollars. The sec tion further provides that: 

"~ ·n ~ The number of such public bids 
s hall not be r estricted or curtai led, mu shall be open !2. ill persons .2.2m::. 
plying ~ the terms upon which ~ 
~!£!requested~ solicited. " 

(Emphasis ours .) 

The public policy of requirements for competitive 
bidding is set forth in Case vs . Inhabitants of Trenton, 
74 A. 672, wherein the Court s t ated at l . c . 673t 

"We mus t consider the public policy which 
underlies the requirements of competitive 
bidding• The purpose of the statute re­
quiring compe titive bidding is that each 
bi dder, actual or possible , shall be put 
upon the s ame footing. The municipal 
authori t ies should not be pe~tted to 
waive any substantial variance between 
the conditions under which bi ds are in­
vi ted and the proposals submitted. If 
one bidder is relieved from conforming 
to the conditions which imposes some 
duty upon him, or lays the ground for 
holding him t o a strict performance ot 
his contract, that bidder is not con­
tracting in fair competition with those 
bidders who propose to be bound by all 
the conditi ons . ~~s is the policy 
which prevents the modification of speci­
fications after bids have been ~esented. 
and the awarding of the cont r act to one 
of the bidders based upon such revised 
specificat i ons•" 

The duties of public officials with relation to 
l etting contracts upon compet1. tive bidding are set out in 
Coller vs . City of Saint Paul. 26 N . ~ . (2d) 835 , l.c. 840: 
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Honorable Relph McSweeney: 

"Statutory and city charte r provisions 
requir~ng competitive bidding in the 
le t ting of' public contracts require , •• : ·· · 
necessary corollaries , that the public 
officials whose duty it is to let a con­
tract should adopt definite plans and 
specif ica tions with resp3ct to the sub­
ject matter o£ the contract; that the 
plans and specifications be so framed 
as to permit free and open biddl ng by 
all interes ted ~rtios ; that a bid shall 
constitute a de~inite offer for the con­
tract w}:\..ich can be accepted wi tbout fur­
ther negotiations; and that the only 
function of t he public authority with 
respect to bi ds after they have been re­
ceived shall be to de termine who is the 
lowest responsible bidder . (Citing cases) 
It necessarily follows also that a bid 
must conform substantially to tb& adver­
tised plans and specifications, and that 
wher~ there is a subs t antial variance 
between the bid and thB plans and speci­
fications 1 t is t he plain duty of the 
public authoi•ity to reject the bid. • 

There seems to be some indication in the case of 
Maryland Pavement Company vs . Jlahool , 110 lld. 397, that a 
bidder who does not comply with the conditions of tbe speci• 
fications baa no right to even have hi.s bid considered by 
the authority making the award. In that case , the low bidder 
had not deposited a sample granite block. The Court held that 
requiring a sample was a reasonable condition and was inserted 
for the best interests rnd protecti on of the city. 

Likewise , bids have been rejected because they did 
not conform to a reasonable requirement of the advertisement 
that a picture of the apparatus be fUrnished with the ' bid. 
(See: Hahn Motor Truck Corporation vs . Atlantic City, 140 
A. 675.) 

The standard form of bid proposal being used at the 
present by the ~tate of Missouri contains the following~ 

"•• The undersigne"d, having examined and 
being f~liar with the local conditions 
affecting the construction of the work and 
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Honorable Ralph McSweeney: 

with the drawings , the specifications 
(including the advertisemen t for bids , 
instructions to bidders , the bid forms, 
the form of bond, general conditions, 
special conditions• alternate.s, the form 
of eontrac t and the detailed spe~ifications 
and addendas, numbers ___ to in-
clusive thereto) as prepared 'by 
Architects, hereby proposes to ru·-rn-i .... s .... h-a'"'"l,..,.l-
l abor., material, equipment and services re­
quired for the performance and eomple tion, 
in a workmanlike manner • of all work to­
complete the new FO{)D REFRIGERATION' STORAGE 
& · PR(}CESS ING BUILDING at STA~ H<>SPITAt. NO . 
21 $T. JOSEPH, MISSOURI • all in aeeordanc.e 
with the aforementioned documents for: ·-

11 The sum of -----------------------
----- D"OLLARS ( {\ _ ___. ............ ....._ ...... ._J • "· 

This paragraph is an integral part of the pr-opos.al, 
as it identifies the work upo,n which the contractor is bidding• 
The addenda are as important as the spe.eifleations. ·Often 
times. these addenda contain instructions and: information as 
to e.xtra or different work which will change consi·ierably the 
am.ount of the eontrae t . When a bidder leaves the sd:d:end:a nl11'1l­
bers blank he is not bidding upon the full project whieh has 
been advertise d. · 

In this particular ins ta.nea. an ac·eep.tanee of the 
proposal of the 1ow bidder would not be sn aec~e.ptanoe of the 
project ad.ver t ised and the addenda thereto·. That the addenda 
were received .by the low bidder is clearly evideneed by the 
registe~d return receipt. 

Under these eireumstanees. we be-lieve that the failure 
or the eontracto:r- to complete the bid proposal and the fai lu.re 
to submit the list or su.b-eontraetors and manut'a.eture-rs of 
:e~qu:irpnMmt to be used is suf ficient to jus tif'y denying to him 
the award of a cont.rac t . S~c tion 8.2.5'0• s~l'a.., s.ays that the 
right to bid shall be open to all persons lfeomplying with the 
te.rms upon which such bids Qre reques t&d or so·liei ted .. • 

It has been said t hat: 
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Honorable Ralph McSweeney: 

"A municipality which acquires a reputa• 
t!on for loose specifications and: tmjust 
discrimination in the ent'oreement of .· 
s pecified requirements suffe rs financial 
los s in decreased competitive bidding, 
even though there be not the slightest 
evidenee"or frau~, eollusion, or dis­
hones~ . 

(Fraser vs. City of Buffalo, 210 N. Y. Sup . 548. 550. ) 

The rul e of conf ormity of the proposal to ·reaso:aabl~ 
requirements cQntained in an advertisement for bids and in 
t he speeifleations is applied with greater strictness when 
cha.llenged in the ineeption of 'the proceedings tban after 
construction has been completed. (North View Land Co. vs• 
City of Cedar Ra pids , 169 H. W. 644, 645. ) 

The requirement that ths b i dder furnish a lis t of sub­
eontrac tors and t he manufacturers of the equipment to be use a 
in the building is a reasonable one and one which is designed 
t o pro tec.t the state . If th& officials char ged with construe .. 
t ion and e·quipment are e nabled to determine the type O·f equip­
ment a bidder proposes to use , they are then able to determine 
whether or not specifications have been complied with. In some 
instances there may be • misi_nterpretation of the requi:roeme.nts 
of the speeifi·eati ons, and it is considerably better to have 
such difficul ti&s cleared up bef ore a contract is ente red into 
and work started on t he project. 

CONcrT .... USI ON 

Therefore ; it is the opinion of this department that 
a bid proposal whieh doe s ,not cont ain a bid on ~ddenda: to the 
specif ications and wh ich doe s not meet reasonable requirements 
is no t a eo..'U.Pliance with the adve~tisement foT bids and is sueh 
a ma terial variance that the bid shoul d be rejected. 

APPROVED: 

pt!. E . TAYLOR 
Attorney G~neral 

JRB:irk 

Res pee ti"ully submitted, 

JOHN R. BATY 
Assistant Attorney General 


