IOTTERIES: A procedure wherein persons purchase tickets
GIFT ENTERPRISES: of admission to a theater where they are

permitted to participate in a conbest which
consisted of determining, upon & card fur-
nished by the theater, the correctness of
certaln statements submitted by the theater

to the participants, with a cash prize
awarded to the winner, would be a lottery
or a gift enterprise, and would therefore
be illegal.

_sleptubnr 19, 1952

Honorable Don Kennedy |
Prosecuting Attorney

o

i

Vernon County l
Nevada, Missouril ]
Dear Sir: EETE

This department 1s in receipt of your recent request
for an official opinion., You thus state your opinion request:

"I am confronted soon with the guestion
whether a certain quiz program variation,
to be sponsored by a local theatre, is a
lottery or gift eaterprise and in violation
of Sec., 563.430, R.S.Mo. 1949,

"The game 18 played thus:

"The patron, when he purchases his ticket
at the theatre, is presented with a card,
such as the one attached hereto, and
marked Exhibit 'A'.

"At an intermission, the master of cere-
monies asks 10 gquestions, of which the
following, with answers, are samples:

"Q. The color of a horse's tail is the
same as that of his eyebrous.
A, YNo. (A horse has no eyebrows.)

"Q. It is known that there are people
living on a planet.

A, Yes. (The earth, of course.)
"Q. Coffee contains a large amount of

chiecle.
A. No. (Coffee contains chicory.)












Honorable Don Kennedy

At 1l.¢. 1102, the Court stated:

"In 38 C.J. 292, See. 7, it is said:
'Whatever may be the nature of the con-
sideration required it may be given
either directly or indirectly. The
benefit to the person offering the prize
does not need to be directly dependent
upon the furnishing of a consideration.'"

In view of the above, we believe that the element of
"consideration" is present in the procedure which you out-
line to us.

The final question which we have to determine is whether
the procedure whiech you outline econtains the element of "change."
This procedure consists of submitting teo partieipants a certain
number of statements, i.e,, "The bulldog is a native of England,"
which either are or are not correct. The participant is given
a means by whiech he can indicate the correctness or incorrect-
ness of these statements, The succesaful determination of the
correctness of these statements calls for factual knowledge,
and it would seem that the partieipant possessing the greatest
fund of general, factual knowledge would have the best prospeect
of winning. For a thorough, protracted discussion of this
situation, we agaln direct attention to the Globe-Demoerat
case, supra. At l.e. 713, et seq., the Court stated:

"The elements of a lottery are: (1) Con-
sideration; (2) prize; (3) chance., It
is conceded that the first two of these
were present in the 'Famous Names' contest,
here invelved, the sole question being
whether the third element--chance-- was
there, In England and Canada where the
'pure chance doctrine' prevails a game or
contest 1s net a lottery even & the
entrants pay a consideration for the chance
to win a prize, unless the result depends
-utgi; upon e¢hance. In the United States

¢ was the same until about 1504; but it
is now generallyheld that chance need be
only the domi factor. 38 ¢.J. § 5. p.
2913 17 R.C.L. %10, p. 1223; Valte v, Press
r‘uim“ ”.'.’ 155 F. » 85 c-c.‘. 576.
11 L.R.A, (N.8.) 609, 12 Ann., Cas. 319. Hence
a contest may be a lottery even though skill,



Honorable Don Kennedy

Judgment, or researeh enter thereiato
in some degree, if chanee in a larger
degree determine the result. Whether
the chance fastor is dominant or sub-
ordinate is often a troublesome guestion,”

And further, at 717, the Court stated:

"Further, we are convineed the gquestion
whether the element of chance was preseat
must be viewed from the standpoint of the
nearly 70,000 persens who entered the con-
test in response to the advertising thereof;
and that 1t is not to be measured by any
absolute or technical standards. As was
said in Coles v, Odhams Press, Ltd., supra,
'The competitor is the person to be con-
sidered.' In the instant case the publie
was informed that any one might win; that
no special skill, training, or education
was required; and that an opportunity was
offered to gain some 'easy money.' It is
true reference to the possibility of
children's winning was omitted from the
later advertising, but aside from that hope
was held out to the general publie. That
being true, whether chance or skill was the de-
termining factor in the contest must depend
upon the capacity of the general public--not
experts--to solve the problems presented.”

We concede that the procedure which you outline is not
wholly analogous with the procedure discussed by the Court
in the Globe-Demoecrat case, supra, but we do believe that
there 15 a sufficient similarity to render that ecase binding
in your situation, and that in your situation, the element of
chance is at least the dominant facteor. It is obvious that
if the procedures which you outline were put into operation
that the overwhelming majority of the partieipants would not
be savants and persons with vast learning. Suech being the
case, it would certainly be a matter of pure chance whether
or not participants would know whether the statements were
correct or incorrect.

Other courts have held that schemes similar to that set
forth in request are decided by chance. Hernandez v.
Graves, 148 Fla. 247, 4 So. (24) Pay ho&a v. One Slot
Machine owned by Telequiz Corp., (I1l.) 100 N.E, 788.
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Since we believe that the elements of chance, prize, and
consideration are all present in the procedure which you out-
line, we believe that such precedure would be 1110:.1 under
sootion 563.430, supra, whether such prosedure was a "lottery"”
or a "gift eaterprise,

CONCLUSION

It is the opinion of this department that a procedure
wherein persons purchase tickets of admission to a theater
where they are tted to partieipate in a ceontest whieh
consisted of determining, upen a2 card furnished by the theater,
the gorrectness of certain statements submitted by the theater
to the partieipsnts, with a cash prise awarded to the winner,
ﬁmﬁl” ‘; lottery or a gift enterprise, and would therefore

egal,

Respeetfully submitted,

HUGH P, WILLIAMSON
Assistant Attorney General

APPROVED:;

J. E. TAYIOR
Attorney General



