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A .prooedlll"e .Where1a per·t/o{la pltrclaae t1clc:eta 
ot adla1aa1on to a theate,r where t'be7 are 
pe~tt" to part~oJ.ptte l.o • conteet which 
cona1•ted ot 4et~1Diog, upon .a card tur­
o18Ae4 bT tbe tneater,. the oo~t••• ot 
oerta1ra at._Dt• aQ'ba1tted b7 tke theater 
to the ~1o1paat•, ~~h a oaah pr1~e 
awarded. t .o tbe 111aner~ Mml4 -be a lottery 
or a gltt ..nterpr1ee,. and would t)W;ret.ore· 
be lllegal. 

leptaber 19, 1952 

Honorable Doa l(etmedf 
ProHcllt1QI AttoJ:-D.ey 
~eroon eoum1 

F \L ED 

'l Nevada, JIJ1eaour1 

Dear S1r: 

th1e 4epart•nt 1a 1n rece1.pt o1' 7our receBt NG•~t 
tor aa otf'1o1al op1n1oa. Yw tb.lle atate Jour op1D.1on rawest: 

.. I • 'Qoatronte4 JOOD .,_th ta que-et1on 
--~r a oel"tt.1a tu1z prosr- vart•t-1Qtl~ 
t.o be ·~--ree: ay a loc.al ~re, ~ a 
lottery or &1tt •JJterpr1•• _, 1n nolat1on 
of ~e. 563.430., B.$. • -· 19~9. 

"!'be gae 1• Jlued tllllM 

"'!he p&t·ron, when he parohaMa M• t1cket 
at the theatre, 11 preama wt.tb. • caret. 
.meh aa the one attaehecl hereto, ami 
llAJ'ked bb11>1t ., A' • 

"At ·an 1nt-ena1••1on. tbe -.tel' ot cere­
aordea u1n 19 qu.eet1olla~ ot llhtoh tu. 
follold.og, with· Ull•ra* are aaaple:a: 

ttq. tfhe col.ol.'l or a hor••' • tau 1e the 
.,_. ... , that ~ bia ey.ebrowa. 

A. Bo. (A horae baa t'10 eye.browa. ) 

"Q'. It 1a lmoWD that the:re are people 
1.1 vta;g on ·a planet. 

A. Yes·. (!'he earth, o~ ee~rae.) 

u Q. Cotfae contain• • l.u-ge ~nt of 
chicle·. 

A·. lfo;. ( eotree eorat.a1DJJ cbicoey. ) 
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"Q. Eaglaod produeea the Olll7 blue roaea. 
A. Ho. ('l'bere are no blue roaea.) 

"Q. The Wlldog ia a Dative of Easlaad. 
A. Ro. 

"The que at 1ooa are of a geaeral oature aDd are 
authentic. 

"The patron baa tol4ecl h1a card at the pertorate4 
li.ne. U be w1ahea to &Dawer the queat1on •Yea, • 
he tears out the eorreapoDd1a& tab, or 'ball; • it 
• Ho, • he leaves the ball tab in the card. 

•'theN is a Yer,- 111mate chance of &Q70M • a be1QI 
able to su••• all the auwera correctlJJ however, 
1t he nre able, troa b1a aeural. 1rd'ol'll&t1oo, 
to aaa .. r 9 queat1ona correctlJ, be wuul4 bave 
a 50-50 eba•• ot peaa1oc tbe tenth. It he wre 
ole to ~ 8 queat1ooa correotlJ, 1"roll )a1a 
general 1Dto~tion, be would bave a 25-75 chance 
ot anaweriaa the other two oorrectl;r. Btc. 

"Wbeo the que at 1oaa are t1D1abe4, be teara hi a 
card in balt at the perforated 11M, turn1D& 
ou card 1D to the Ju(f&e, reta1D1ag the other, 
which of course wUl be a duplicate. 

"ODlJ thoae ~ have anawered all queat1ooa cor­
reotlJ are wtDDera. 'l'be7 41 Y1cle equall;r a cub 
prise. In a4d1t1on, the 1f1DD8ra have ao oppor.­
t\ln1t;r to aDawer the • Jackpot queat1ell. • Tboae 
who oorreotlJ aaawer this queat1oD are entitled 
to 41Y14e another cash prize, the • Jaokpot. • 
Both pr1&ea, 1o cue there are ao wilmera, are 
accu.ul.ate4 aad ol'tered on the uxt aucoeediQ& 
proar•. 

"!here 1a DO live .. ater of ce~n1••J the 
proar• 1a oa a tape record•r and 1a ptqed 
over a public addreaa a7atea. 

"*7 I have JOUl" opinion tlhetber th1a s- 1a 
in Y1olat1on of the above cited statute aa 
interpreted b7 tbe IUaaouri Courta? I call 
701.1r atteDtion part1cularl;r to State ex rel. 
MCKittrick va. Globe De.ocrat Publ1abiQ& Co., 
341 NO. 862, 110 S.W. 24 705, 113 ALR 1104." 
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The· quea·t1on Qteh we have to d.eterlal• UDder the 
atate ot !'act• eulllllitt:ed by you ia Whether t-he proce:cblre 
whieb J'OU have out.line4 would be 1Q rtolat.1oa of Seet.1on 
5E)] .• Ji30. RSMo. i~9~ whieh sect1oa reada aa t.ollon: 

"It any person ahall .-Ice or e-atabliah, 
or aid or aa•1at 1n aaklng ·or est.abl1ah-
1ng,. ·aftJ lottery, a 1ft enterprtae, policy 
or scheme o-t 4raldng la t.be nature o~ a 
lottery as a buaineaa or avocation in 
tbia state, or shall adv~:rt1se or -.ate 
public, or cause to be advertised .o~ 
saC!~ public, by meana of Sll1 newapaper._ 
pamphlet, circular, or other .rittea ~r 
pr1Dt·ed. notic-e thereof, printed or cir­
culated in. tbt.a at at-e, 80J euch lottery, 
g1ft eot•rpriae, pol1ey or scheme or 
e.-tns 1n the nature ot a lotte~, 
'Whether tlle aae 1• beios or la to be 
con4Uete4,. belt! or 4r81Rl w1 th11\ or w1t)l.... 
out this at.at-e, he aball M deemed guilty 
ot a felony# aod, upon coav1et1on, aball 
t1e pun1ahed by 11npr1a0DIIl8nt m the pea1-
teot1anr tor not .leas than two nor more 
than t1ve years~ or by tmprieo~t ta 
the cou_nty ~a11 or wo.rkbouee tor l\Ot 
leaa theta a1x aor more than tal ve 
uatlul." 

It will " obilerved that the abOve aect.toa proll1b1te a 
"lo~teey., " a "gttt eftterpri•e.," and a "~l1cy e:rt ecbelle' o~ 
ttraw1ag in the ttatu'" ot a lotteey. " In •ther •rcta., the 
apft1t1c acts proQ.:1b1ted .-e "lott,erieat• and ~ttt enter.. 
priaea. • We woul4 here po'int Gllt ~t while lott•rte• and. 
g1tt enterpr1aea ·are cl•aely relate.ct oper.at1ou tllat the 
law doe• 41at1ngu,~ betweea them. 

:to. the caae ot State ex Ift~. Mc1(1tt~1ek, Att7. ·Gen., 
v. Globe-'DellOc..,at Publi:eh1ng eo., 110 s.v. (24) 705, l.c. 
713, the SUpreme 'Court ot tia&eu~1 ata1;:ecl tl'lats "'rAe ele­
aeata ot a lottery . ~: (l) Cena14eratioAJ (2) Prlze; 
(3) ebanc.&." We do not 'find. eny •~•-our1 ca.aea Whtch .de­
t'1ae "sift enterpr1eea" but -. do :t1nd eueh a 4e.t1a1t1on 
ia the l942 caae of stete v. Fox-Grellt Palls Theatre Corp>r'8.­
t1oa, 4eo1ded h7. the SUpNllle Court or JJon.taaa, 132 P. (2d) 
e29, 1. 0. 69Af,,. 11\ Wh14h the court statu: 

"By reuon or the ,..,.at 111veras1ty o~ 
eout1tut1cmal and statut·ory prov1a1ooa 
relating to tlte aubJ;ee.te, anct becauee 
of the great var1et7 ot tact attuat1oaa 
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presented. to the courts. it ia blpoasible 
to lQ' dolln an absolute rule aa to llhat 
coo•titute• tbe d1at1act1oa betwee~ lot­
teries and gitt enterprises. and wbat 
coaa1derat1on 1a aeoesa&r7 to ooAatitute 
tbe aoheae a lotteey. However. it aeeaa 
elear tbat in 1eneral a pl.aD 1a cou1dere4 
within a statute agaiaat g1tt enterprieea 
1~ it involves aa award b7 chance without 
the coaa1derat1oo aeceaaary to conatitute 
the acheme a lotterJ. Griltea v. State, 
235 Ala. 192. 178 So. 73; Bua•ell v. 
Equitable Loan & Sec . Co •• 129 Ga. 1~4, 
58 S.E. 881. 12 Ann. Caa. 129. * * * 

UDder tba authority of tbe Globe-DeMocrat ca•e. au~ra. 
U the procedure aieh 7ou outline 1a a lotte17, thea it ••t 
coatain t-be el ... ata or prize, cona1derat1oD. an.cl chance. but 
lt it be a a1rt eoterpr1•e, then under tbe authority ot the 
Pox-Gr•at Falla 'lbeatre Corporatioa caae, aupra, 1t aeed onl.T 
contain the ele.ent• ot award or prize. and obaace. We aball 
not bere attapt to determine whether the procedure which 70u 
outline ia a lotter,r or &1ft eoterpr1ae aln~• we believe •• 
will be able to demoutrate that it eontaina the three eleaents 
aeceaa&J7 to conat1tute a lottery, to-Wit. prue. cou1derat1oo. 
and cbaoce. aod aia.ce, 11' 1t doea coota1D these three e~eaeata, 
1t alae Will coDtaiD the two eleaeota· aeceaaU7 to eout1tute 
a sift eoterpr1ae, to-wit. chaDce and prize. 

It ia readU7 appareut that 1n the procedure wb1cb 7ou 
outline the eleaent ot "prize" ia preaeat, aiDCte JOU atate 
that the wiuers "divide eq\lall7 a caah fr1ze. " aD4 that thoae 
who an.a .. r the "Jackpot queatioo" aball divide aaotber caah 
prize." 

Let ua oow turn our attention to the .. tter ct "coaalder­
at 1cm. " Ia th1a regard n direct your atteot ioa to tile 1938 
dec1a1oo et tAe Mi•aour1 Slaprae Court ill the oaae ot State v. 
Jlc:llnm, 120 s. w. (2d) 1098, io which the Court stated., at l.c. 
1100: 

"• * * Court a have uo1.rorm17 held that 
the aebe.. ot • bank Dieht • ia· a lotte17 
wheD the p&rt1e1p&Dts thereia are 11a1te4 
to tboae purcha81ns tieketa to tbe taeate~. 
* * *n 
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At l.o. 1101, the Court •~ate4a 

"Ia 38 O.J. 291, Seo. 7, 1t 1a aa14a 
'WlsateYer ..,. M the nature ot the eaa­
alteratloa required 1t .., -. C1Ytft 
altber cl1reotl7 or 1M1reotl7. fho 
taeMtU; to tbe peraoa otterl .. the prlaa 
cloea DOt Mal to M HNatl7 dtJ)Oadeat 
upoa the t\a.m1ahial of a oou14orat loa. ' " 

ID •1•• or ~be ...... , .. ballan that the •1-at ot 
"oona14erattoa" la pMaeat la the proaedlaN 11bloll 7011 out• 
liM to ua. 

'the f1aal ~eetioa nlell we UYe to .. te!Wi.• la 1duttber 
tbe proeeftre wla1eb. 7eu outllao eoatatu tbe 01-at of nellaaee." 
'l'hla p .... ._.. eeul•t• ot av.lla1tt1• to partlelpaata a oartaia 
~·of atat ... ata, 1.•.~ ·~ ~ldoa 1a a aatt•• ot Ballan4," 
whleh elther are or are aot eoa-Net. 'l'IM partlelpaat 1a cl••• 
a •- '' wbleb a. •• lDdleate tlae eorreetaeaa or laeorreet­
••• ot theao atat-aa. 'l'he neeoaatul tetonai .. tloa of 'lao 
oorreot••• ot tb••• etat-ata ealla fop taetual kDowl• .. •~ 
aa4 lt WO\ll• ••- tbat tu pa-tlelpallt pouoaal .. tbe areateat 
tuad ot aeMral, taotual kaowl• .. • woul4 ba•• tu boat proapoot 
ot .s.-s... Por a tlaoroup, pntr .. to4 tt.anaaloa of tala 
a1tuat1oa, we aaala •s.root attoatloa to t-. Glo••-~erat 
eaao, aupra. At l.e. n3, et ••t•, tbe Court atatoda 

"'!'be eloMata ot a lotte~ ana ( 1) Coa-
a1 .. ratloaJ (t) prs..e, (3) •~•. It 
1a ........ that the tlret two ot thea• 
wore preaeat la the 'J'aaolla •-•' eoatoat, 
bore 1aYo1Ye4, tba aolo .-eatloa taol~ 
wbetbar tbe thlr4 •1-at--oMaee-- -
there. I a Bllclaa4 aad. CaD ada 1fbere tbe 
·~ eh&Dee dootrta.• pre•a1la a .... or 
oontoat la .. , a lotter, eTen t~ tile 
aatraata ~ a ooa.1•eratloa tor tbe ohaDeo 
to wio a pr1ae, unloaa t!M renlt 4opolada 
eatlrelz ·Upoa elaanee. Ia tu Ua1te4 ltatoa 
\hi nie wu \he a ... uatU •""' l~J wt 1t 
1a •• a• .. rall,hel• that obaaoe ... 4 H 
ODl.J the 40.S.-t t .. i•l'• )8 C.J. f 5, p. 
t9lJ 17 ft.c.t. 110, p. 1113J Vatte •· Pro•• 
ru~11.as. .. &aa•a, 155 P. 58, 85 c.c.A. 516, 
11 L.R.A. (K.a.) 6o9, 11 ADD. CU. 319. Be•• 
a oeuaat ..,. M a l•ttOJ7 eYea tbR&b akUl, 
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Ju~at • or reaeareh eater tharelato 
1a aa.. decree. 1t ehanae ~a a lara•• 
deaN• cleter.iu t~ renlt. Whether 
tlle eheMe t'utor ia 4•1aaat er au~ 
ordiaate ia eftea a troubleaCNU .... t~ea." 

AD4 hrther. at 717. the Ceurt atat•4s 

"JI'urtur. - a-. eoaY1Me4 tbe •••tloa 
~ether t~ el ... at ot Cba .. e ... preae.t 
JNat 'e yleved lroa tbe ataadpot.at •~ tlae 
.... 17 ro.ooo ~raeu vbo ••tere4 tlae eo•-
, •• , S.a reapoue to tiM &4•enS.alJW tbeNOtJ 
aa4 that li S.a aot to M M&nred 'b7 U7 
altaol11te •• t .. laaloal at ... arda. Aa waa 
aald la Cole a •. O'haa Preaa, L,d.., npra, 
•'!be ••petlter la the peraea to '• HD­
al4e.-.. • la the lutut eue ,.. paltlle 
na ift1'orae4 that aar oae Jllaht wta1 tMt 
DO apeelal um. tralmS.oa, or etuoatloD 
wu Nqlli.n•J aD4 that &ll oppertlla1t7 na 
offered to aalD ao.e • eaa7 ... 7. • It 1• 
tne retereaoe to the ~aa1lt111ty ot 
ebUdren' • wlaalac ••• •1tte4 rrea tbe 
later a4Yert la111C, lRlt aa14e rro. that boJIO 
••• bel4 Ollt to the aeaeral paltlle. 'l'bat 
bel .. tNe, ldle\ber ebaaee or eklll waa the de­
teN1D1• tutor la the e"Oa\eat ••t tepeld 
upea the eapaot.t7 ot tbe aeural pblle--aot 
experta--to aolYe the proltl ... preaeDted." 

We eoue4e that tbe prooecl\tre wbleh 7ou outllM s.a aot 
mollJ P&loaou• wltb the proeea•• 4lnll•••4 ltJ the Court 
S.Q the Olobe-Deaoont oue, 11\lpn, ••t • to ••11eYe 'hat 
tbere 11 a ntt1o1•Dt t1JIU&rlt7 to read•~ tha~ eue tt1a41 .. 
10 7avr 11ta&t1oa, aDd ~bat 1a 7oar al~atlea, the el ... nt •t 
obaMt 1a at leaat the ctoa1aaot tut•r. It 11 •••1•• \bat 
11' tiM protedana wh1oh rou. out~lae .. re ptt 1ato optrattta 
that the owel'llbelll1111 a&Jorlt7 or tbe panletpaata Wftl4 DOt 
M aa•a~R• UCl peneu 111\h Yut learatQC. S.ell1M1 .. the 
oaH, 1t WCN14 oerta1al.7 1te a aatter ot pare tllaMe a.••r 
or aot part lt1paata would aow llbether tbe atat-atl •re 
oorreot or 1aoorreot. 

other oourta baYe held that aeMMa alallar to •bat 1•t 
forth la rqur ~·•t ... dee1de4 b7 ebaott. Beraaades •· 
Ora•••• 148 Jla. 1-7. 4 So. (14) 113J People v. One Slot 
Muhlu •wed b7 relecpaia Corp.. (nl.) 100 H.B. 788. 
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81•• we '-ell•Y• tba~ tbe el ... at• or ebalaoe, priae1 aa4 
eouS.cteratS.oa are .t-1 ,.._ •• in 'be proee .. ,.., wh.ieb 70\1 out-
11rae, we ltelleve tbat fNel\ p.-e"'*" •01114 be 11leaal u.OC.r 
Seo,loa 563.4JO, tupr•& whether -..la pJ'Mecture wu a "lott•rT' 
o• a "&1ft eatterpl"lae. 

COlfCLtJSl:Olf 

lt 1a tbe op1aloa of tbla 4e~at that a prooedun 
mereta ,..-aou ....-.-.... ttobt• tt afat••toa. to a tbeater 
ld.M" t-7 are J>em\te4 'o panttlpa~• ta a •.• nt•n at•h 
toulatecl tt •'terld.alJIS.. U~*i a •ard. tumlae4 1t7 ,. tllea••r •. 
tbe 1orre•1i••• ·Of ••~•t• atateael\•• n•s:~-.4 :tt7 'he t)leate.-· 
'o 'n• panitlMtl~•• wttb a oalll »..U.• awU'd•4 •• ••• WlDMr, 
wnl.t H • lot••'i7 or a a1n eatel'J)r1n1 ..,_ WO\ll• tbeNI'o:re 
,. 1llit&&l. 

APPROVBih 

I. I. tlftbl 
Attorur tlea.eftl 

. ( 

HUGH P. WlLLIJJISOJI 
Aalll\a~t A'to ... , Geaeral 


