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Under the p;o~sl~~s of Se~tion 
483 .345, RSMO 1949 , Cle rks of Circuit 
Courts in class three counties in this 
State may discharge any deputy or as­
sistant at any time . 

J anuary- 2 , 1952 

Honorable ·dlliam L. Hunsato 
Prosecuting Attorney 
Lincoln County 

/ _.,3.---J~ 

Fl LED 

L/.S Troy, J.Ussouri 

Dear Mr. Hungate: 

This will be the opinion you requested from 
this Department on the question whether the Circuit 
Cl erk and F.x- Officio Recorder of Deeds of Linco1n 
County has the power to dischar ge a Deputy Circuit 
Cle~k prior to the expiration of the present t orm 
of office of the Circuit Clork, 1n view of the record 
made by the Ciroui t Court of Lincoln County on December 
20 , 1950, approving the appointment of said Deputy Cir­
cuit Clerk and fixing the period of his employment . 
Your letter requesting this opinion r eads as follows : 

"The Deputy Circuit Olerk of Lincoln 
County has contacted me concerning a 
problem and I would appreciate the 
opinion of the Attorney General ' s Of• 
fice on this matter. 

"The following is an excerpt from the 
Circuit eourt Record of Lincoln County, 
Missouri , dated the Twentieth day of 
December , 1950. 

" ' Court convenes with Judge B. Richards 
Creech presiding.' 

tt 'L • rl t t• t I' :~J/; • l ' ! ( C t 1 t d th r "',r nr n t t rr, , f r t our s approve e 
bond of J . V. Wh.1 teside as Circuit Clork. ) 
W#l 

" 1 IN RE: DEPUTY CIRCUIT CL .RK & EX- OFFICIO 
REO ORDER OF DEEDS . ' 
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" •Now on this day comes J . V. \lhitesi de , 
Circuit Clerk El ect and files and. PM• 
sents to the Court his appointment of 
Deputie s to the Office of Cireuit Clerk 
and Ex- Officio Recorder of Deeds.• 

" t S TA 'IE OJ? Ul SSOURI , ) SS . 
"'COUNTY OF LINCOLN, ) 

" TO THE HONORABLE B. ~rcRARDS CREECH, 
J'UDGE OP THE CIRCUIT COURT OF LINCOLN 
COUNTY, MISSOURI. 

"Cornea now J .V. \1hiteside , duly electe d 
Circuit Clerk and Ex- etricio Recorder of 
Deeds of Lincoln County Missouri , and in­
forms the Honorabl e B. Richards Creech. 
Judge of said Court , that he has appoint­
ed w7att Rinaman as Deputy Circuit Clerk 
and Deput,- Ex - Officio Recorder of Deeda of 
Lineo1n County, Missouri , to assist h im in 
the prompt and proper discharge of the 
duties of said off ice of Circuit Clerk.and 
Ex- Officio Recorder of Deede of said County , 
which appointment shall be in affect from 
January 1, 1951, and is to continue until 
the expiration of the present term of of­
fice of the said J . V. t'lh1 teside as Clerk 
or the Circuit Court and Ex- O.f.f1c1o Record­
er of Deeds . 

"WH?REFORE , said J . V. Ubi teside , Clerk as 
aforesaid, reques ts the Honorable Circuit 
Judge aforesaid• to approve the appointment 
of said Deputy Clerk and Deputy Recorde r 
of Deeds and to fix the amount of compensa­
tion to bepa1d said Wyatt Rinaman as sueh 
Deputy Cl e rk and 'sueh Deputy Recorder of 
Deeds , and to fix the amount dr official 
bond to be Nquired of said Deput,- Clerk. 

~Respectfully submitted 

.t J . V. rs I'l'ESIDE 
ftCle rk of the Circuit Court 

"It is now ordered by B. Richarda Creech , 
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Judge of the Circuit Court of Lincoln 
County, Missouri , that the foregoing 
appointment of Wyatt Rinaman as Deputy 
Clerk of said Circuit Court and Deputy 

1Ex- ·Officio Rec·order of Deeds of Lincoln 
County, Mi ssouri , be md the same is here ­
by approved. The compensation to be paid 
to said Deputy Clerk and Deputy Recorder 
of Deeds is rixed at the sum of $170.00 
per month during the period of said ap­
pointment . It is further ordered that 
said Deputy Clerk and Deputy Recorder of 
Deeds execute Official Bond in the $um of 
$2,ooo .oo, to be approve d by the under ­
signed Judge of said Cireui t Court . 

"It is rurther ordered that the above 
appoinbment and approval ~hereof be 
entered upon the record of said Circuit 
Court , and that a certified copy there-
of be delivered to and filed with the 
Clerk of the County Court of Lincoln 
County, Mi ssouri . 

"Dat~d this 20th day of December, 195~ . 

"B . Richards Cr-eech 
"J'udg~ of the Cireuit Court 
"Lincoln County , Missouri . " 

"#####(Following is t he oath of office of 
the Deputy in proper form. ) ### 

"Now the question is whether or not the 
Cireui t Clerk and Ex- Officio Recor der of 
Deeds , J. V. Whiteside , has the power, in 
view of the above record , to dismiss the 
Deputy Circuit Clerk from his position 
pitior to the expiration of the Circuit 
Clerk ' s present term of' office. 

"We woul d appreciate an ans-wer at your 
first eonve.nience as the d!smis.sal is 
scheduled for Janua;i. lst , 1952. 'l'hanks. 
for your assistance~ · 
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Lincoln County., Missouri , according to the re­
cords of the Secretary of Stat e , as appears in the 
"Roster of State , Distr ict and County Officers of tbe 
Stat e of Missour;t 1952 ... 1952*' issued by him, has an as ­
sessed valuation of $16, 611,388. 

Section 28 . 020 , RS~ro 1949, provides that all 
counties in this State now having or whieh may hereafter 
have an assessed valuation of Ten Million Do11ars and less 
t han Fifty Million Dollnrs shall be in the · th1rd ~lass of 
counties of this State . Lineoln County is, therefore , a 
county of the third cle.ss. 

i~3-0I~ . 
Section }84.015, RSMo 1949, provides that beginning 

with the year 1882 and each four ye aPS thereafter cierks · of 
all Courts of Record, exeept cle rks of the Supreme Court , 
the Courts of Appeals . Probate Courts and Magistrate Courts , 
and e·xeept as o therwi:Je provided, shall be elected every 
four yeans. The Circuit Cle rk of t incoln County was eleeted 
Wlder the provj_~ions· of said· section at the General Election 
in said county on November 7~ 1950• for a period of four 
years next ensuin:-g after January 1, 1951, and until his suc­
cessor s hall be duly elected and qualified. 

Section 48.3.345. RSMo 1949, authorizing the appoint .. 
ment of deputies and assi s tan ts by the Circuit Clerk in 
counties of the t hird class w1 th the approval of the Judge 
of the Circuit Court of sueh county, reads as follows: 

._Eve ry eireui t cle rk in cotmtie s -of the 
third class s hall be entitled to such 
number of deputies and assi stLnts to 
be appointed by such off icial ., with the 
approval of the judge of t he circuit court , 
as such judge s hall deem necessary for the 
prompt and prcper discharge of the duties 
of his office . The judge of the eircuit 
court, in his order permitting the circuit 
cle rk to appoint deputies or assistants , 
shall fix the compensation o·f sueh de pu­
ties or assistants which order shall des• 
! g nate the period of tim& such deputies 
or assistants may be employed. Every · 
such order shall be entered on record, 
and a certified copy t hereof ~hall be 
filed in the of fice of the county clerk. 
The eireuit clerk may, at any time ~ dis ... 
charge any deputy or assistant, and may 
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regulate the time of his or her employ­
ment and the circuit court may at any 
time modify or rescind its order permit­
ting an appointment to be made . • 

It is assumed that the Judge of the Cireui t Court 
in determining the number of Deputies and Assistants to be 
appointed would act in such matters only upon the applica­
tion and recommendation of the Circuit Clerk. This was 
the case here , as is shown by the record entries made by . 
the Circuit Court in approving the appointment , fixing the 
compensation and the wnount of the official bond of said 
Deputy Clerk. 

There is nothing 1n the record reel ted in your 
letter which could prevent the Circuit Clerk from dis­
charging the named Deputy at any time after the approval 
and the taking effect or the appointment . It will be 
noted from the excerpts of the Circuit Court record that 
the Court did not actually designate the period of time 
the named Deputy Circuit Clerk should be employed. The 
Court approved the appointment of the Deputy as made by 
the Circ1.U t Clerk but the record is silent as to the period 
of time he should be employed. The fact that the Circuit 
Clerk· advised the Court in the application that he , the 
Clerk, had appointed the Deputy for a period beginning 
and ending with the term of the Clerk ' s tenure in office 
and the fact that the Court did approve the appointment 
of the Deputy, taken singly or combined, do not constitute 
an order by the Court designa ting Dtbe period of time such 
deputy may be employed" as is required to be ordered under 
the terms of said Section 483. 345 . But if the Court had 
made an order to t hat effect ne believe it would be in­
effec tive , as we will endeavor to point out in this opinion. 

The General Assembly of this State is our only 
aut hority, outside of the Coxstitution, for prescribing 
tenure of off ice . In providing for the election of Circuit 
Clerks the Legislature in said Section 483 .015 fixed the 
Clerk' s tenure of office at four years . 

Section 483 .345 authori zes the Circuit Clerk to 
appoint Deputies and Assistants , with the approval of the 
Circu1 t Court and to discharge Deputies and Assistants at 
any time . The Circuit Judge or Circui t Court has no auth­
ority to appoint or discharge a Deputy or an Assistant of 
the Circuit Clerk. 'Ihe Judge is authorized by the statute 
to approve or ~isapprove the action of the Circuit Clerk 
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in making such appointments .. but the power to discharge 
is given by the st;~tute to the Circuit Clerk alone . The 
Court may modify or rescind its order per.mitting appoint­
ments of ueputies and Assistants to be made , even while 
the Deputy or Assi s tant is acting under such appointment 
and actually employed. .11th the entry of record of either 
of those two au thorized orders the authority of the Judge 
of the Circuit Court or the Circuit Court itself in such 
procedure is thereby ende·d. 

Conceding that the let t er of the statute does gi ve 
the Circuit Judge or Circuit Court the authority by order 
to "designate the period of time such deputies or assistants 
may be employed" such power is immediately in the same section 
rendered unavailing and ineffective by giving the Circuit 
Cl erk the absolute power to discharge any Deputy or Assistant 
at any time . 

This statute , Section 4.83 . 3lt.5, RSJ.~o 1949, was 
originally enacted, Laws of lfiasouri , 1915, page 378. l.e . 
379, paragraph 2, as a new sec tion. The section has been 
retained in succeeding revis:..ons , including the revlsion of 
1949. There have been many amendments to the section since 
its enactment . It would require the lengthening of this 
opinion beyond its needs to even lis t tho number of amend­
ments made to this section 1n the separate leasion Aets and 
Revised Statutes of this State to identify all of them by 
volume and page . The amendments have been restricted almost 
entirely to providing who or what Court may determine the 
numbe r of Deputies or Assis tants to be employed by the Ci r ­
cuit Clerk, fix their r e spective salaries , and the l ength 
of the periods of their respec t ive employments . These amend­
ments have , at diff erent times , given such suthori ty to the 
Circuit Court , the County Court, and the Circuit Clerk. and 
have transferred such authority back and forth ~ongst them 
as each Legislature thought proper . Such authority is now , 
as stated. l odged in the Circui t Judge or Ci rcuit Court as 
provided in said Section 483.345, but each statute down to 
and including our present revision. has vesoed the power 
t o discharge such Deputies and Assistants exclusively in the 
Circuit Cl erk hi~elf . and he may s o act at any time . 

This section from the beginning was primarily concern­
ed with the question of fixing and supervising compensation t o 
be paid Deputies and Assi stants in the office of Circuit Clerk. 
This section was never int ended to be , never was , and is not now. 
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a statute empowering the County Court or thB Circuit 
Court to rix or 1.etermine the tenure of office as such 
of any public official nor to determine t~ pGriod of 
employment of such employees merely as a mat ter of hold­
ing office . The several statute s as amended and the ex­
isting statut e in its present form have used the term 
"emplo~nt" when referring to the period of services 
or Deputie s and Assistants of the Circuit Clerk. 

P.he only public value , as we view it , the exer­
cise of the power to determine the period of employment 
of such Deputies or Assistants could reasonably have would 
be to assist in the economies sought to be accomplished 
in county finances , by controlling the number of Deputies 
and Assistants to be employed by the Cireui t Clerk anc! 
their compensation. 

The count~ bud0et as fixed by the County Court 
in third class counties must have as nearly a correct 
estimate and s t atement as possible of the expenses antici­
pated for payment out of county funds to the Circuit 
Clerk and Deputies and Assistants and De puty Ex- Officio 
Recor ders of Deeds in such counties , where the Circuit 
Clerks and the office of the ~ecorder of Deeds ore con­
bined, and , thus i t will be necessary for the Circuit 
Glerk t o know and state the number of Dep~ties and As­
sistants to be authorized by tho Circuit Court to be em­
ployed by him and their compensation in order to complete 
the budget and rully comply with the county bud~et law . 
m this sense and for these purposes , we believe , Section 
483 . 34.5 is to be considered ohly as o.n aid to the B}ldget 
Law and has nothing to do , o t herwise , with the que$tion 
of · how long such Deputies or Assistants may be employed, 
or, whe.ther they ma:y ue rotained at all , by the Circuit 
Clerk. This question was involved in and was considered 
in the Court ' s decision in the case of State ex re~. Tiill 
vs. Thatcher , Judge , et al., 94 s .. (2d) 10.53 . The issue 
in the ease , as recited in the opinion, was 'flhether the 
Circuit Clerk had the authority to appoint e Deputy and 
fix her compensation with the approval of the Circuit 
Court , or whether the approval of he~ appointment and 
the fixing of her compensation should be by the County 
Court . The St . Louis Court of Appeals in that case held 
that the then existing County BUdget Law required an 
estimate of the expenses of the Circuit Clerk to be sub­
mi tted for the budget , outlining the compensation to be 
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paid t o Deputies nnd Assistants for that year. and which 
expenses would have to be paid out of count7 revenues , 
but tbBt it was the duty of the County Court to approve 
the appointment and fix such compensation. 

Analogous to and as applicable to the oue.stion 
here being considered, on the question that Section 483 . 34$ 
is principally concerned with the question of compensa­
tion of such subordinates under the Budget Law, the Court , 
l . c . 1055, 1056, said: 

11* * * In our view the estimate !'or the 
salary of any assistant clerk of the 
circuit com•t falls in the same category , 
since it is s peci£1cal ly provided unde r 
section 11812, Laws :)f Mo . 1933 1 that 
every clerk of a circuit court shall be 
entitled to such number of deputies and 
assistants , to ~e app oint ed by such of­
ficer , ~ ~ aporoval 2!. 2 county 
court , and t ha t the county court in 1 ts 
order pe rmitting the clerk to appoint 
such deputies and assi3tants ' shall fix 
~ comoensat1on Q!. ~deputy .2£ ~- · 
sistant ~ * * and the county court may, 
at any time , modify o:- rescind its order 
permi t ting any appointment to be made , 
and may reduce the compensation thereto­
fore fixed by it.• Certainly, in light 
of this specific statute , where the 
county court shall have , in co~ormlty 
t herewith, approved of an aopointment 
of a deputy or assistant of a circuit 
clerk and has fixed the compensation of 
such deputy ~r assistant , the estimate 
of expenditures submitted by the clreui t 
court and the clerk of the circuit court 
to the budget officer under the Budget 
Law ~t designate theroin that amount 
so fixed by the county court . 

"In this connection we call attention 
to the fact that when the Legislature 
in 1933 repealed the then existing sec­
tion 11812, Rev . St . of Mo . 1929 (Mo. 
St . Ann. See . 11812. P• 7031) . and enacted 
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a new sec t ion of the statute under tlle 
same number, a comparison of the new 
with the old section will disclose that 
the only change accomplished was to take 
the approval of t he selection of deputies 
and assistants or the clerk or the circuit 
court and the fixing of the col"\pensation 
of such deputies and assistant clerks from 
the circuit court and place it in the hands 
of the county court . 

"~e are clear in our vi6W 1 and so hold, 
that under the existing statutes the ap• 
proval or the appointmen t and the fixing 
or the compensation for deputies and as ­
sistants of the cle rk of tne circui t court 
of st . Loui s county lies with the county 
court , and t hat this view is in keepi ng 
with the ruling of our Supreme Court in the 
Gr ave s Case , supra , and doe s not violate 
the p,r ovisions of sec t ion 18 of th~ Budget 
Act . 1 

r.e believe t he above - ci ted case s upports our viow 
that said Section 48J . J45 is concerned only, with the ques ­
tion or compensation to be paid De puties and Assistants of 
the Circuit Clerk as element s of -cbe procedure in fixing 
~he county budget and has no part or off ice to perform 
on the question of fixing the pe riod of time , as such, that 
such Deputies and Assistants may be employed. We belie ve 
tha t the provision in said section aut~orizing the Circuit 
Judge or Circu1 t Court to de signate i n his order permitting 
the Circuit Cle rk to appoin t Deputies and Assistants and 
fix their compensation and also to de signate the period of 
t ime such Deputies or Assistants may be employed means that 
if the Clerk needed Deputies or Assistants he would ma~ 
such fact known to the Judge or the Circuit Court and would 
advise the Judge or the Court that he had emplored such 
Deputies or Assistants then and with that ~owledge the 
Court may, in the order approvi ng such appoint~nts , desig­
nate the period of such employments . But even so, t he 
Circuit Cle rk may , under the statute , discharge a Deputy 
or an Assistant at any time . 

The · case of Stat e ex inf . Barrett , Attorney General , 
vs . Hedrick, 294 Mo . 211 wa5 befo re the Supreme Court of this 
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Stat e on the que s tion of the right of the Governor to 
discharge the State War-ehous-e Com:..'1issioner where the 
s tatute aut horizing the appoi nt:r.rent of such off icial 
by the Governor did not fix his tenure of of .fiee. 

The que stion in that case was , of course, one 
of cons t ruction of the right of the appoint!~ power t~ 
remove an appointee whe~e nothing else but the powe r ·to 
apppint was conferred upon the appoint ing office r . In 
the question we are considering here said Section 483.345 
does provicl& the express povmr for the Circuit Clerk to 
remove Deputie~ or Assi s tants at any tilne . 

The Court in the Redrick case , supra , took note of 
the distinction to be made between a case where there was 
no authority to discharge conferred but the right to dis­
charge may be implied and a case whe re the s tatute does 
give express authority to the appointing officer to dis­
char ge his appointees . The Court made t his distinet1.on 
clear , and plainly s t ated the rule that where the powe r 
to dischar ge is expressly conferred by the statute the·re 
is nothing to construe, and that where express power to 
discharge is confe rred upon t he appointing officer by 
statute there is then an(· end to all controversy on such 
qu$stion. The 'Court in 1 t s opinion on this point , l.e. 
65, said: 

"It thus appears that when the Legislature 
provides for the appointment of one · offieial 
by another, if it doe s nothing more , adopts 
no means to f orestall it, the act autbor1~· 
ing the appointment will inevitab ly raise 
the power to remove at pl easure . ~is 
power is none the less a part of the ac t , 
and none th.e less within the title because 
it arises by cons truction. It is clear 
tha t if it is not gorman~ it could not 
arise out of the power to appoint , be-
cause the constitutional provision in 
that case would invalidate it . It is 
also clear that the rule itself could 
not exist except the power arose out of 
the simple c onferring of the power to 
appoint , since express lguage auth­
orizing removal !i pleauur~ wuul d !~ave 
ng_ reason or groqnd !:£?.!: igl:ring Jill!. 
pow&r , d (Emphasis ours . J 
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The express powe r given to the Circuit Clerk to 
discharge his Deputies or Assistants at any time , regard­
less of any other l«nguage or provision in said section, 
is , we believe , absolute and is not to be denied. 

CONCLUSION. 

It is , th"Orefore , tm opinion of this Departnent , 
considering the above authorities, and particularly the 
terms of Section 48.3 . 345 , RSMo 1949, that Clerks of the 
Gircuit Courts 1n r.!l s souri have the express authority to 
discharge Deputy Circu1 t Cl erks and Assistants and De puty 
Ex- Officio Recor ders of Deeds employed in t heir offiees at 
any time , and that the record in the instant case made by 
the Circuit Court of Lincoln County, !Ussouri approving 
the appointment of the na.'l16d De puty Circuit Clerk contains 
nothing to prevent the Clerk from discharging such Deputy . 

APFR OVED: 

J .E . 'lA OR . 
Attorn&y Gene ral 

GWC: ir 

Respe·etfully submit t ed, 

GE ORGE W. C ROWL'6.'Y 
Assistant Attorney General 


