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CITY CHARTER: Amendment: Sectiong 82.030 and 125.050, RSMo /
1949, prescribing the duties to be
' performed and the form of ballot
r to be used by the Board of Election
Fl LE D Commissioners in submitting proposals
to amend the city charter of that city
, : are mandatorye.

i

s . September 22, 1952

- |
The Board of Electlon Comnissioners q/ 77/ vf'?»/

of Kansas City, Missouri
Jackson County Courthouse
Kansas Clty, Milssouri

Gentlenent

This will be the opinion you requested by letter from this
office as to whether the Board of Election Commissioners of
Kansas Clty, Missourl 1s required to submit propositions proposed
by the City Councll of said city for amending the charter of
sald city, and in the form prescribed for the "constitutional
ballot", or, 1if not so required, does sald Board have disecretion
to place such proposed amendments of said charter upon, and in the
form prescribed for the "constitutional ballot"., Your letter
requesting the opinion states!

"Several charter amendments proposed by the Council
of Kensas City are to be submitted to the electors
of that eity at the ensulng general election,
pursuent to section 20, article 6, of the present
constitution.

"In the submission of propositions for amending a
constitutional c¢ity charter, Seetion 82.030 RSMo
1949, VeAeMsSe, provides that 'the form of ballot
# % (may be) determined by the board of election
commissioners # # in accordance with the election
laws of this state applicable to elections held in
such clties, as they now are or may hersafter be
amended.? Of 'the election laws of this state
applicable to elections held in such city' is
Seetion 125,050 RSMo 1949 V.A.M.S. This latter
section preseribes a form of the ballot designated
as 'constitutional ballot'!. Seetion 125,050 was
amended in 1949 (Laws 1949 page 261) by incorporating
the following language?

"1Every other proposition, including referendum
and Initiative measures, to be submitted at the






Board of Eleetion Commissioners

that any amendment so proposed shall be submitted
to the electors at the next election held in the
eity not less than sixty days after its pes-
sage, or at a special election held as provided
for & charter, Any amendment approved by a

ma jority of the qualified slectors voting ey
thereon, shall become a part of the charter at the
time and under the conditions fixed in the amend-
ment; and sections or artlicles may be submitted
separately or in the alternative and determined
as provided for a complete charter.®

The right of a city of more than 10,000 inhabitants to frame
and adopt a new charter or to amend its charter is a continuing one.

Our Supreme Court in the case of Morrow vs. Kansas City, 186
Moe 675, speaking of the right under Section 16 of our Constitution
of 1875 to adopt a special cilty charter being a continuing right,
the Court, lecs 689, sald:

"Such a grant has agaln and again been held to bhe
a continuing one in our municipal systems. (Farrar
Ve Ste Louis, 80 Mo. 379; McGormack v. Patchin,

53 Mo. 36; Skinker v. Heman, 148 Mo. 355.)"

The Court further held in the same case, l.c. 689 and 690, that
such cities had the power under said Section 16 of the Constitution
of 1875 to either adopt a new charter or amend an existing charter
as a continuing power, and so holding saild:

"But it is urged that the Constitution simply
provides for an amendment, and does not con=
template a new freeholders' charter after one
has been framed and adoptede We think the
section had a twofold ob ject, a plan for
ereating a new charter and a plan for amend-
ing the same. It was left to the cities

of over one hundred thousand inhabitants

to resort to elther, as thelr necessities
might require.”

Sections 19 and 20 of Article VI of our present Constlitution
are the same as were Sectioms 16 and 17, without substantial change,
except population provisions, in the 1875 Constitution of this state.

Section 19 of Article VI provides that clties of qualified

population in framing and adopting a charter for thelir own government
must do so consistent with and "subject" to the Constitution and laws
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1949 page 261) by incorporating the following
languages

"tEvery other proposition, including referendum
and initiative measures, to be submitted at the
general election shall be proposed and submitted
on the 'Constitutional ballot,! as herein pro=
vided, if any proposed constitutional amendments
are submitted at such election or not. #* # %

To vote for any proposed constitutional amendment,
propositions, other subjects, measures, including
referendum and initiative measures, if any are
submitted, the veter shall place &an X in the
square opposite the word 'For' and iAf he is
opposed to the same, the voter shall place an

X in the square opposite the word 'Against.!
(Laws 1949 pp 262e263)"

Sections 82,030 and 125,050 are of "the eleetion laws of this
state applicable to elections held in such ecity" referred to in
Seetion 82,030 itself which must be strictly obeyed in elections
"to amend™ the ecity charter of the City of Kansas City.

Pursuent to the provisions of said Sections 82,030 and 125,050,
whi:g you quote, in part, you submit the two following questions,
to-wits

"In view of the foregoing provisions{or any
other provisions deemed applicable) is the
board required to submit propositions for
amending Kensas Clty's charter upon, and in

the form prescribed for, the 'constitutional
ballot!? If not so required, does the board
have discretion to place such propositions upon,
and in the form prescribed for, the 'constitue
tional ballott?"

Whatever method may be followed under the noted sections of
both the Constitution and our statutes authorizing the submission
of questions to the eleectors of adopting or amending a charter
of any sueh ecity, all sueh questions, when proposed by the lawful
suthority, must be submitted to the electors as specified in said
Seetions 19 and 20 of the Constitution, on the "constitutional
ballot" by the Board of Election Commissioners of any such eitys
Provision 1s made in Section 125,050, supra, for the submission
of other propositions incident to the govermmental affairs of suech
cities on the "econstitutional ballot", whether any econstitutional
emendments are submitted at saild elestion or neots Saild Section
125,050 in this behalf provides the following!
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29 CedeSe under the title of "Electiond) defining the duties
of election officers, has this text, lec. 73:

"z % #3tatutes respecting the duties of publie
officers in preparing for eiection are mandatory,
and substantial obedience may be required by
proper proceedingse Where the duties imposed

on & board of election commissioners and the
manner of their performance are particularly
pronounced in the law, they must be followed

or the acts of the board are invalide & + #,"

Supporting this text the Supreme Court of Texas, in the case
of Ferguson, et al. vs. McCallum, Secretary of State, 53 S.W. 753,
construing a statute of that State, in an election contest, reguiring
the Seeretary of State to certify to County Clerks the names of
State candidates within a certain time before the ballots eould be
printed, and which duty the Secretary of State had fully performed,
that Court, holding such election statutes mandatory, l.c. 760, saids

"a 2 2It is elear, we think that these
statutes are mandatory, in the sense

that the candidate and the citizen have
rights to be subserved thereby, whieh may
be enforced, and that the statutes should
be obeyede"

In the case of State ex rel. Mayer, et al. vs. Schuffenhauer,
et aley, 250 N.We 767, speaking of the duties of the Board of Election
Commissioners of the City of Milwaukee, ¥Wisconsin, as def'ined by the
statute of that State being mandatory, the Supreme Court of Wisconsin,
lece 767, salds

“"The power given the board of election commissloners
is there plainly set forthe It does not extend
beyond that fixed by legislative enactment in

the act of 1ts creations The duties imposed

and the manner of thelr performance belng particularly
pronounced in the law, they must be followed or the
acts of the board cannot be valide # # @#,"

29 CedeS., page 245, under the subject of "Elections", stating
that compliance must be had with statutes authorizing the submission
of gquestions or porpositions, has this text:

"In jurisdictions in which a statutory
form for submission of questions or propo=
sitions is provided, compliance with sueh
form 1s essential, * # =,
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The Illinols case of People ex rele Sandberg vs. Grabs,
26 NeEe(2d4) L9k, was before the Supreme Court of that State, in
quo warranto, on appeal, on the guestion of the usurpation by
the respondents of the offices of members of the Board of Fire
and Police Commissioners of the City of Chicago Heightse The
ballot used in the eleection creating the Bpard did not conform
to the ballot prescribed by the statutees This point was the
bagis of the proceeding in quo warranto t©o oust such officers as
1members of said Board. The respondents contended that there had
been a substantial compliance with the statute in the form of the
ballot usede The Supreme Court of Illinois, affirming the judgment
of the lower court in holding the election void for failure of the
election officials to use the ballet prescribed hﬂ the statute and
ordering ouster of the respondent officers, l.c. 498, said:

e # 2This court is committed to the rule that
vhere the statute decleres the form of the

ballot, section 16 of the Ballot law does not
applye The form of the ballot must conform to

the statutory mandate, and a fallure to observe
such provision of the law is a matter of substance
and renders the slection void. #* # #,%

The Supreme Court of Missourl has consistently held that the
word "may™ must be construed to mean "shall" when used in a statute
measuring the power given to public officers where the publie
interest 1s concerneds The Supreme Court, in the case of State
ex rele Vernon County vs. King, et ale., 136 Mo. 309, a case involving
the constructicn of a statute dealing with the right of a publie
officer to retain certain fees where the word "may" was used in the
statute, in deciding the case and holding that in such cases the
word "may"™ means "shall®, l.c. 318, 319, said:

" % #It is also a well recognized rule

of construction that the word 'may'! should

be interpreted to mean 'szhall! when referring
to a 'power given to publiec officers, snd
(whieh) econcerns the publie interest and the
rights of third persons, who have a elaim

de jure that the power shall be exerecised in
this manner.?! Such an interpretation is de~
nanded 'for the sake of justice and the publie
goodet = 2 2"

The Vernon countx case, supra, is cited and the construction
there given the word "may"™ as meaning "shall™ under the conditions
existing, was repeated by the Supreme Court in the case of State vse
Bevins, 328 Mo. Rep. 1048, where the Court, l.ce 1050, said:

“1lle
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" % #The word 'may' 1s interpreted %o
mean fshall'! when referring 't0 a power
given to public officers, and which
concerns the public interest end the rights
of third persons, who have a claim

that the power shall be exercised in this
manners' (State ex rels Vernon County ve
King, 136 Mo. 309, 319, 36 S.We 681 and

38 S.We B80.) # = =,

It would be diffieult to find a situation where a more pointed
or specifie case of publiec interest could be more definitely shown
than in this set of cirecumstances where the exercise of the con-
stitutional right of a city to amend its charter for its own govern-
ment is invelved. Sueh an amendment, or amendments, either to be
adopted or re jected, and the election at which the electors of the
city may express their will respecting proposals to amend a city
charter in governing themselves is of the highest order of publie
interest. It ig the privilege of the City Council of the City of
Kansas City, idissourl to propose amendments of the charter of sald
elty pursuant to Section 20 of Article VI of our Constitution to
be submitted to the electors of that city at the ensuing General
Eleotion. It 1s the mandatory duty, we believe, of the Board of
Election Commissioners to submit all amendments so proposed to the
electors of sald city under the provisions of Sections 82,030 and 125,050
RSHo 191{.9 L

CONCLUBIO

It is, therefore, considering the premises, the opinion of this
Department that the Board of Election Commissioners of the City of
Kansas City, Missouri is required to submit propositions proposed by
the Counecil of sald clty to the elestors of such city at the ensuing
General Electlon for amsndin§ the charter of sald city upon and in
the form prescribed for the "constitutional ballot" as provided
in Sections 82.030 and 125050, RSMo 1949, and thaet saild Board does
not have diseretion to place such propositions on the "constitutional
ballot". The form of such ballot prescribed by the statute must be
used by the Board in submitting such propositions to a vote of the
electors of said citye

Respectfully submitted,

APPROVED? GEORGE W. CROWLEXY

: gﬁ Assistant Attorney General

Attorney General
GWC s4ir -



