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FIRST CLASS COUNTIES: Sewer districts formed in SE. Louis
SEWER DISTRICTS: County should be formed according to
the provisions of Sections 21;9.1430-2119.660,

inclusive, RSMo 19L9.
2 Z November 5, 1952 //- é- é"’;U
\ =
Honorable C. W. Detjen
Assistant County Counselor
St. Louis County Law Department

Courthouse
Clayton, Missouri

Dear Sir:

This department is in receipt of your recent request
for an official opinion. You thus state your opinion request:

"Hon, John J. McAtee, County Counselor
of St. Louis County, has asked me to
write to you for an opinion as to

whe ther the provisions of Chapter 249,
R. 8, Mo. 1949, Sections 21;9.010-Section
2119.420, relating to sewer districts in
counties having less than L00,000 inhabi-
tants, and Sections 24,9.)30-Ssction
2&9.6&0. relating to sewer districts

in counties having more than [400,000
inhabitants and leass than 700,000 in-
habitants, are (or either of them)
effective so far as the creation of

new sewer districts in St. Louis County
is concerned.

"Wwhen enacted, Sections 249.010-Section
249.420 applied to St. Louis County, and
Sections 2§j9.430-8ection 2,,9.660 applied
to Jackson County, but St. Louls County
now has a population in excess of 00,000,
according to the 1950 Federal Census.
There are, of course, & number of sewer
districts in existence in St. Louis County
which were formed under the first mentioned
statutes and we assume that they will con-
tinue to be govermed by the preovisions of
those statutes, so long as they are not
repealed by the lepglslatures.
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"In the future, however, if the statutes
are still in effect, we assume that sewer
districts in St. Louils County would have
to be formed under the provisions of
Sections 2;9.1130-Section 2;9.660.

"The question as to whether either of

the sewer district laws is still in ef=-
fect, at least so far as the creation

of new districts is conecerned, involves
construetion of Article VI, Section B

of the Constitution of Missouri, which
provides that counties shall be organized
and classified by Ceneral Laws; the number
of elasses not to exceed four, and the
organizstion and powers of each ocdass to
be defined by General Laws, so that all
counties in the same class shall possess
the same powers and be subject to the same
restrictions. The Section further provides
that a law applicable te any county shall
apply to all counties in the class to which
such county belongs.

"If these sewer district statutes may be
considered as statutes relating to ¢
organization and powers of the county, it
would seem that they are no longer in effect
in view of the leglslature's failure to
amend them to apply to First Class Counties.

"Will you kindly let us have your opinion
as to the extent these two laws are appli-
cable to St. ILouls County at the present
time, if at all®"

Your request embodies two gquestions, the first of whieh
is the applicability of certain statutes to the construction
of sewers in St. Louis County; the second of which is the con-
stitutionality of the aforesaid statutes.

In regard to your first question, it would seem to be
clear that any sewer districts which are, in the future, formed
by the County Court in St. Louis County, would have to be
formed under Sections 249.430-2119.660, ineclusive, RSHo 1949.
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Section 249.410, RSMo 1949, states that it and ensuing
sections are applicable to counties which have a population
of not less than 100,000 and not more than 700,000. In your
letter you inform us that St. Louils County has a population
of more tham }00,000. Ve take judicial notice of the fact
that St. Louie County does not have a population exceeding
700,000, Therefore, it is apparent that St. Louis County
comes within the purview of Sections 249.430, et seq., supra.

We now face the problem of whether the sections above
referred to are valid since the effectuation of the new Con-
stitution of Missouri on July 1, 1946. If they are invalid,
it is because Section 21;9.140 sets up a county classification
contrary to Section 8, of Article VI, of the New Constitution
of Missouri,

Section 249.L440, RSMo 1949, states:

"The county court in any county in this
state now having or which may hereafter
have a population of not less than four
hundred thousand inhabitants nor more
than seven hundred thousand inhabitants,
in which is located an unincorporated
village or residence district in which
main and submain sewers have already
been constructed or hereafter may be
constructed or deemed necessary, shall
have power to establish sewer districts,
and to provide for the construction of
sewers therein, and to pay the costs
thereof by levying special assessments
against the lots, tracts or parcels of
ground in sald sewer districts, and to
issue speclal tax bllls evidencing such
assessments,"

Section 8, of Article VI, of the New Constitutlon of
Missouri states:

"Classification of counties-uniform laws.-
Provision shall be made by general laws
for the organization and classification
of counties except as provided in this
Constitution. The number of classes shall
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not exceed four, and the organization
and powers of each class shall be de-
fined by general laws so that all
counties within the same class shall
possess the same powers and be subject
to the same restrictions. A law appli-
cable to any county shall apply to all
counties in the clasa to whieh such
county belongs.”

In order to conform the law of this state to the provi-
sions of Section 8, of Article VI, of the Constitution of
1945, the General Assembly of Missouri enacted Committee
Substitute for House Bill No. 476, Section 1, (now Section
48.020, RSMo 1949) which reads:

"All counties of this state are hereby
classified, for the purpose of estabe
lishing organization and powers in
accordance with the provisions of section
8, article VI, Constitution of Missouri,
into four classes as follows?$

"Class 1. All counties now having or
which may hereafter have an assessed
valuation of three hundred million
dollars and over shall be in the first
class.

"Class 2. All counties now having or
which may hereafter have an assessed
valuation of fifty million dollars and
less than three hundred million dollars
shall be in the second class,

"Class 3. All countles mow having or
which may hereafter have an assessed
valuation of ten million dollars and
less than fifty million dollars shall
be in the third class.

"Class 4. All counties now having or
which may hereafter have an assessed
valuation of less than ten million
dollars shall be in the fourth class."

“lj-
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constitutional mandate, the 63rd General
Assembly enacted Committee Substitute for
House Bill 476, effective December 5, 1945,
because of an emergency clause, which clas=-
sified all of the counties of the state into
four classes, basing the same on assessed
valuation, and declaring such classifica-
tion to be *the foundation upon which the
whole structure of county government and
laws relating thereto rests.' Laws 1945,
Pe 1301. Mo. R.S.A. Sec. 13699.1 et seq.
St. Louls County, by virtue of having an
assessed valuation of three hundred mil-
lion dollars, or over, as specified by

Secs 1 of the act just mentioned, con-
cededly belongs in *'Class 1' thus created.

"(1,2) The second proviso to Sec. 8660 was
in the nature of a limitation upon the
power conferred upon the county court under
Sec. 8655. Its object was to except some-
thing out of the terms of that grant of
power. A proviso can have no existence
apart from the provision it is designed

to 1imit or qualify. So, even assuming
that the later enacted classification act
was sufficient to validate pre-existing
Sec. 8655 as a general law defining the
power of counties (with respect to the
office of county highway engineer), under
Sec. 8, Art. VI of the Constitution, be-
cause applicable alike to every county in
the state, the proviso would have to fall
becesuse it is neither applicable to all

of the counties of the state, nor to any
particular class or classes of counties

as defined by the classification act, and,
hence, 12 in no sense a general law within
the meaning of the constitutional provision
we are considering. The circumstance that
the two counties to which the proviso ever
applied (St. Louls County and Jackson, each
having a population of more than 50,000,
taxable wealth exceeding forty-five million
dollars, and adjoining or containing a city
of more than 100,000 inhabitants) now com-
prise the whole of 'Class 1' countles, as
presently constituted, would not save it.
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From the above, it would appear that the Kiburz case
holds that the law setting up a classification of counties
on the basis of (a) population; (b) taxable wealth; (c)
proximity of a e¢ity of a certain population, must fail as
being in confliect with Section 8, of Artiele VI, of the New
Constitution of Missouri, on the ground that it does not set
up a county classification by a general law.

We next direct your attention to the case of Inter-City
Fire Protection Dist. v. Gambrell, 231 S.W. (2d) 193, a case
decided by the Missouri Supreme Court in 1950. This was an
action for a declaratory judgment to have the proper officials
of Jackson County extend taxes for plaintiff, when properly
certified, to Include the taxable tangible property in that
part of plaintiff's district extending into the city of
Independence. At l.c¢. 196, et seq., the Court stated:

"# % % It is further contended that

'House Bill 7 so far as it attempts to
limit 1ts application to "countles of
Class One now or hereafter having a popu=-
lation of 450,000 inhabitants or more"

is unconstitutional and void as an at-
tempt to create an additional class of
counties in violation of Article VI,
Section 8, Missouri Constitution, 1945,
limiting the power of the General Assembly
to the creation of four classes of counties.?
Appellant further says that the act is not
applicable to all class one counties as
St. Louls County, & class one county, is
excluded. In support of thess assignments
appellant relies particularly upon State
ex inf, Mytton v. Borden et al,, 16l Mo.
221, 64 S.W. 172, 175 and State on inf.
Taylor v. Kiburz, 357 Mo. 309, 208 S.W.
24 285, 287.

"In the Borden case the statute under con-
sideration in effect created an additional
class of citles to which 1t was applicable,
contrary to constitutional provisions which
limited the power of the Legislature to the
gr;ati_?g of four classes. 16I Mo. 236, 6}
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of the structure of county government.
See State ex rel. Reorganized School
District No. li of Jackson County, Mo.,
Ve EQIMS, Mo. Sup.. 231 S.W. 2a 185.
not yet reported in the State Reports.

"(1) We think it apparent on the face

of House Bill 7, supra, that 1t does not
deal with 'the organization and powers!?

of eounties, State ex rel. Webster

Croves Sanitary Sewer Dist. v. Smith,

337 Mo. 855’ 87 S.W. 24 1’.‘.?’ 152. . Norx
does it deal with 'a law applieable teo
any county.' It deals with a different
type of political subdivision towit, a
type of municipal corporation duly or<
ganized and existing under a general law
providing for its incorporation by decree
of the circuit court. Laws 1943, p. 8523
Laws 1947, Vol. 1, pe h.32, Mo. R.S.A. Sece
13927.58 et seq. And see Art. X, Sec. 15,
Constitution of Missouri, 1945. # = ¥

As we understand the above case, its holding is that
the organizationof a fire protection district in first class
countles, upon a population basis, does not contravene Sectlion
8, Article VI, of the New Constitution of Missourl, because
it does not deal with "the organization and powers" of coun=-
ties, whereas in the Kiburz case, "a county matter was di=-
rectly involved."

-We next direct attention to the February 1952 opinion
of the Missouri Supreme Court, in the case of Collector of
Reverme of Jackson County v. Parcels of Land, 247 S.W. (24)
83. In this case the Court had under consideration the
position in a first c¢class county of "a land trust." This
body known as "a land trust" 1s ecreated by authority of
Section 141.700, RSMo 1949, and reads:

"There is hereby created a commission
for the management, sale and other dig-
position of tax delinquent lands, which
commission shall be known as 'The Land
Trust of « + « « « County, Missourl,?
and the members thereof shall be known
as land trustees. Such land trust shall
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for the purpose of orderly administration
of tax delinquent lands to get reasonable
returns for revenue, from taxation on all
tax delinquent lands, to the State, its
political subdivisions, the municipalities
and speclal tax districts created by the
State In the county in which it operates.
I do not think this is changed by the
elective features applicable to Class Ore
Counties added by the Amendments of 1945
and 1949 (Laws 1945, p. 1926; Laws 1949,
p. 602) because the orgm ization, purposes
and functions of the Land Trust remain the
same. Therefore, it is my conelusion that
the Land Tax Collection Act is not in con-
flict with either of the constitutional
provisions relied upon herein and is a
valid Aet under the 1945 Constitution.”

At this point our situation with respect to the problem
which you have submitted to us would appear to be that if
the sewage districet law, heretofore discussed, does directly -
involve a county matter, that, on the authority of the Kiburz
case, 1t must fall as being in confliet with Section 8, Article
VI, of the New Constitution of Missouri, and of Section 18.020,
RSMo 194:9; but that if it does not deal with the organization
and powers of counties, 1t 1s, on the authority of the Fire
Protection District case, and the Collector of Revenue case,
supra, valid. In other words, is the situation which you pre-
sent more nearly analagous to the Kiburz case or to the Fire
Protection Distriet and Collector of Revenue cases?

It is our belief that the effect of Sections 2,,9.1;30=
21i9.660, inclusive, supra, is to ereste a situation very
gsimilayr to that set forth in the Fire Protection Distriect
and Collector of Revenue cases; that it does not contravene
Section 8, of Article VI, of the New Constitution of Missouri,
nor of Section 1;8.020, RSMo 1949, supwra. We therefore be-
lieve that Sections 249.430-2;9.660, supra, are in full force
and effect,

CONCLUSION

It is the opinion of this department that sewer districts
formed in St. Louis County should be formed according to the
provisions of Sections 249.430-249.660, ineclusive, RSMo 1949.

Respectfully submitted,

HUGH P. WILLIAMSON

APPRO% ?’3 Assistant Attorney General
s B 5 Attorney General




