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FIRST CLASS COUNTIES: 
SEWER DIS~ICTS: 

FILED 

Sewer districts formed in St. Louis 
County should be formed accordt ng to 
the provisions of Sections 249 .430-249,660, 
inclusive, RSMo 1949. 

;<;(_ Novembe~ 5. 1952 I 1- ~- ~-;<J 

Honorable o. W. Detjen 
Assistant County Counselor 
St . Louis County Law Department 
Courthouse 
Clayton, Missouri 

Dear Sir s 

This department ia tn receipt of your recent request 
for an official opinion. You thus state your opinion request: 

"Hon. John J. McAtee, County Counselor 
of St. Louis County. has asked me to 
write to you for an opinion as to 
whether the provisions of Chapter 249, 
R. S . r-to. 1949, Sections 249 . 010-Section 
249 . 420, relating to sewer districts in 
counties having less than 400,000 inhabi­
tants, and Sections 249 . 430-Section 
249 . 660, relating to sewer district• 
1n counties having more than 400,000 
inhabitants and less than 700.000 in­
habitants, are (or either of them) 
effective so far as the creatton of 
new sewer districts i n St . Louis County 
ia concerned. 

"When enacted, Sections 249.010- Section 
249.420 applie~ to St . Louis County, and 
Sections 249 .430-Seotion 249.660 applied 
to Jackson County, but St. Louis County 
now has a population in excess of 400,000, 
aocording to the 1950 Federal Census. 
There are , of course, a number of sewer 
districts in existence in St . Louis Count~ 
which were formed under the first mentioned 
statut es and we assume that they will con­
t i nue to be governed by the provisions ot 
those statutes, so long as they are not 
repealed by the leGislature . 
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"In the future , however , if the statutes 
are still in et.feot , we ass~ that sewer 
districts in st . Louis County would have 
to be .formed under the provisions or 
Sections 249 .430- Section 249 . 660. 

"The question as to whether either of 
the sewer district laws is still i n ef­
~eet , at leaet so .far as the creation 
of new districts is concerned , involves 
construction of Article VI, Section 8 
of the Constitution of Mlssouri , which 
provides that counties shal~ be organized 
and classified b1 General taws; the number 
of classes not to exceed f'our , and the 
organization and powers of each ~ass to 
be define-d by General Laws, so tb:at a l l 
counties tn the same olaaa sha~l possess 
the same powers and be subject to the same 
restricti-ons . The Section turtber provides 
that a law applicable tc any county shall 
apply to all counties in the class to which 
such county belongs . 

"If the8e sewer district statutes may be 
considered as sta tutes relating to tbe 
organization and powers of the county , it 
would s eem that they are no longer in effect 
in view of the legislature's failure to 
amend them to apply · to First Class Counties . 

"Will you kindly let us have your opinion 
as to the extent these two laws are appli­
cable to St . Louis County at the present 
time , it at all?" 

. ,. 

Your request embodies two questions , the first or which 
is t .h.e applicability of certain statutes to the cons truction 
or sewers 1n st . Louis County; the second or which is the con­
st1tuttonal1ty of the aforesaid statutes . 

In regard to your first question, it would seem to be 
clear that any sewer districts which are , 1n the future . formed 
by the County court in st . Louis County , would have to be 
formed under Sections 249 .430-249 . 660, inclusive. RSMo 1949 . 
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Section 249. 440. RSMo 1949, states that it and ens~ing 
sections are applicable to counties which have a population 
of not less than 400 , 000 and not more than 700,000. In your 
l e tter you in£o~ us that St . Louis County has a population 
of more than 400, 000. v!e take judicial notice or the feet 
that St . Louis County does not have a population exceeding 
100, 000 . Therefore , it is apparent that St . Louis County 
comes within the purview of Sections 249.430, et seq ., supra . 

We now face the problem of whether the sections above 
referred to are valid since the effectuation of the new Con­
stitution of Missouri on July 1, 1946. If they are invalid, 
it is because Section 249. 440 sets up a county classification 
contr ary to Section 8, of Article VI , of the New Constitution 
of Missouri . 

Section 2~9.440 , RSMo 1949 , states : 

" The .county court in any county in this 
sta~e -now having or which may hereafter 
have a population of not less than four 
hundred thousand inhabitants nor more 
than seven hundred thousand inhabitants , 
in which is located ~ unincorporated 
village or residenc-e district 1n which 
main and submain sewers have already 
been constructed or hereafter may be 
constructed or deemed necessary, shall 
have power to establish sewer distric ts , 
and to provide for the cons t ruction ot 
sewe~s therein , and to pay .t he costs 
thereof by levying special assessments 
a gainst the lots, tracts or parcels of 
grmxnd in said sewer districts, and to 
issue s pecial tax bills evidencing such 
assessments . " 

Sect i on 8, of Article VI, of the New Constitution of 
Missouri sta tes: 

nclassificat1on of counties - uniform lawa .­
Provision shall b~ made by general laws 
for the organization and classification 
of counties except as prOIT 1ded 1n this 
Constitution. The number of classes shall 
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not exceed four. and the organization 
and powers of each class shall be de­
fined by general laws so that all 
counties within the same class shall 
possess the same powers and be subject 
to the same restrictions. A law appli­
cable to any county shall apply to all 
counties in the class to which such 
county belongs." 

In order to conf'orm the law or t his state to the provi­
sions of Section 8, of Article VI, of the Constitution of 
1945, the General Assembly of Missouri enacted Committee 
Substitute for House Bill No . 476, Section 1, (now Section 
48.020, RSt.Jo 194 9 ) which reads : 

"All counties of this state ~e her eby 
classified, f or the purpose -of estab­
lishing organization and powers in 
accordance with the provisions ot s oction 
8, article VI. Constitution of Mis sour1, 
into four classes as follows : 

"Class 1. All counties now having or 
whioh may hereafter have an assessed 
valuation of three hundred million 
dollars and over shal l be in the firs t 
class. 

"Class 2 . All counties now having or 
which may hereafter have an assessed 
valuation of firty million dol lars and 
l ess than three hundTed m1111on dol lars 
shal l be in the second class. 

"Class 3• Al.l counties n-ow having or 
which may hereafter bave an assessed 
valuation or ten million dol lars and 
l ess than fittr million dollars shall 
be in the t n1rd elass. 

"Class 4. All counties now having or 
which may hereafter have an assessed 
valuation or less than ten million 
dollars shall be in the fourth class . " 
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The al).Dve section. it will be noted, sets up four classi­
fications of counties. This is in harmony with Section 8-. ot 
Article VI, of the New Constitution of Missouri, which states 
tba.t tJ.The number or classes (of counti-es) she.ll not exceed 
four. 0 It will be noted further that Section 48.020, supra, 
classifi~s counties on the basis of their assessed valuation. 
It will be recalled that Section 249 .440, supra., g!.ves certain 
powers, in regard to the establishment of sewer districts, to 
the county courts ot counties having not l&ss than 400,000 
populat~on and not more than 700,000 population. The situ­
ation thus presented is that Section 48.020, s-upra , classifies. 
counties into four classes on ·the basi• of assessed valuatim, 
and that Section 249.440, supra, delegate-s to certain counties, 
on a population basis• cet-tain powers . This gives rise t ·o two 
questions, · one of w~ieh is: Does Section 249.440, supra, 
establish a fifth class of count1~s, 1n contravention of 
Seotion 8, of Article VI$ of the New Constitution of Missouri, 
which -states that there shall be only fou-r classes of counties, 
and of Section lt-8.020, s,upra , l·1hieh has set up four classes of 
eount1es on an asse·ssed valuation basis; and second: Does 
Section 249.440, supra, contravene Section 8, of Al"t icle VI, 
of the New Constitution of Missouri, in that it is a special 
law rather than a general law, which Section 8, of Article VI, 
of the New Cons·ti tution of Missouri , declares shall apply to 
all count-ies in a s 1ngle class. 

In regard to this matter , we invite your attenti~n to the 
case of State v. Kiburz, 208 S . W. (2d) 285, a ease decided by 
the Mis~ u·ri Supreme Court in December , 1947. This case was a 
quo wa~&~to proceeding to determine the right of re.sp<ndent 
K!burz t.O hold the o:f'fice of Highrlay Engineer of St. Louis 
County. At l.c. 287 , et seq., of its opinio-n, tbe Court 
stated: 

" Sec. 8, Art . VI of the 1945 C-onstitution 
introduced into the organic law a new re­
quiran ent with respect to legisla tion 
governing the structure of county gov~rn­
m.ent , and so necessita ted a gen&ral over­
hau.ling of the whole body of ·. statute. le-w 
concerning that subject, for absent classi­
fication of counties (and none e xisted 
theretofore within the meaning of this 
consti tutional proy-is1on ) , there could be 
no valid legisl.a t1on governi·ng their or-­
ganization and powers,. ' sun3e.q-uent to 
July 1, 1946. In obedience to this 
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constituti onal mandate , the 63rd General 
Assembly enacted Committee Substitute tor 
House 8111 476, effective Decenber 5, 1945, 
because or an emergency clause, which alas· 
s1fied all of the counties ot t he state into 
f our olasses, basing the same on assessed 
valuation, and declaring such clasa·1r1ca­
tion to be ' the foundation upon which the 
whole structure or county government and 
lava relating thereto rests . ' Laws 1945, 
P• 1801, Mo . R.S. A. Sec. 13699 .1 et seq. 
St . Louis Councy, by virtue of having an 
assessed valuation of three hundred mil­
lion dollars , or over, as specified bJ 
Sec. 1 of the act just mentioned. con­
cededly belongs in ' Class 1 1 thus created. 

•(1,2) The second proviso to Sec. 8660 was 
in the nature or a 11m1 tation upon the 
power conferred upon the oounty court under 
Sec. 86~5. Its object was to except some­
th1ng out of the terms or that grant ot 
power . A proviso ean have no existence 
apart fran the provision it is designed 
to l~t or quality . So, even ass~g 
that the later enacted classification act 
was sufficient to validate pre- existing 
See. 8655 as a general law defining the 
power ot count ies (with respect to the 
office of county highway engi neer) , under 
Sec . 8. Art . VI of the Constitution, be ­
cause applicable alike to every county 1n 
the state, the proviso would have to f all 
because it is neither applicable to all 
of the counties or the s t ate, nor to any 
particular class or classes of counties 
as defined ~ the classification act , and, 
hence , ia tn no sense a general law within 
the meaning of the constitutional pra.1s1on 
we are considering. The circumstance that 
the two countiea to which the proviso ever 
applied (St . Louis County and Zacks on. each 
having a population of more than 50 , 000, 
taxable wealth exceeding torty-tive million 
dollars , and adjoining or containing a city 
of more than 100. 000 1nhnb1tante) now com­
prise the whole of ' Class 1 ' counties . aa 
presently consti tuted, would not save 1t. 
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From the above . it wou~d appear that the Kiburz case 
holds that the law setting up a classification of counties 
on the basis of (a) population; (b) taxabl e wealth; (c) 
proximity o£ a city of a oe~tain population. must fail as 
being in conflict with Section 8. of Article VI. of the New 
Constitution of Mtasou~i , on the ground that it does not set 
up a county class1f1eat1on by a general law. 

t<;e next direct your attention to the case of Inter- City 
Fire Protection Dist . v . Gambrell. 231 s .w. (2d) 193. a case 
decided by ihe Missouri Sup-·eme Court in 1950. This was an 
action tor a declarator,- judgment to have the proper officials 
of Jackson County extend taxes for plaintiff , when properly 
certified , to include the taxable tangible property 1n that 
part of p~aintiff 's district extending into the city of 
Independence . At l . c . 196, et seq . , the Court stated : 

"* * * It is f'u.rtb.er c ontended that 
•Houso Bill 1 so far as it attempts t o 
limit its appl ication to ~counties ot 
Class One now or hereafter having a popu­
lation of 450 , 000 inhabitants or more" 
is unconstitutional and void as an at­
tempt to create an additional class of 
counties 1n violation ot Article VI , 
SectiQD 8, M1ssour1 Constitution, 1945, 
l1m1 ting the power of the General Assembly 
to the creat ion or tour classes of counties . • 
Appellant further says that the act is not 
applicable to all class one countie s as 
st. Louis County, a class one county, is 
excluded. In support of these ass ignments 
appellant relies particularly upon· State 
ex 1nf. Mytton v . Borden et al . , 164 Mo . 
221. 64 s .w. 172 , 175 and Stat-e on inf'. 
Taylor v . Kiburz . 357 Mo . 309. 208 s.w. 
2d 285, 287 . 

"In the Borden case the statute under con­
sideration in effect cr~ated an additional 
class of cities to which it was app licable, 
contrary to constitutional provisions which 
limited the power of tb.e Leg~s~ature to tb.e 
creation of four cl.a.saea . 164 Mo. 236, 64 
s.w. 175. 
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"In the Kiburz case. 208 s.w. 2d 285, 287, 
the court said: •s ec. 8, Art. VI of the 
1945 Constitution introduced into tbe 
orgsoi c law a new requirement with respect 
to le 1slat1on overnin the structure or 
coun vernmen , an so necess a e a 
genera over u ng of the whole body ot 
statute law concerning that subject, for 
absent classification of counties (and 
none existed theretofore within the mean-
ing of this constitutional provision), 
there could be no valid legislation govern­
ips their oreanlzatlan ahd:powers, subiequent 
£o July 1, i 46. In obedience to thia con­
stitutional mandate, the 63rd General Assembly 
enacted Committee Substitute for H.ouse Bill 
476, effective December 5, 1945, because ot 
an emergency clause. which classified all ot 
the counties of the state into four classes, 
basing the same on assessed valuation, and 
declaring such classification to be "the 
foundation upon which the whole s t ructure 
of county government and laws relating 
thereto rests ." Laws 1945, p . 1801, Mo. 
R.S.A. Sec. 13699.1 et aeq.' (Italics 
Olll'a. ) The Kiburz case was an original 
proceeding in this oourt to determine 
title to the office or big~ engineer 
or St. Louis County . A county matter was 
directl y involved • 

....... ** 
"Appellant insists t bat House Bill 7 in­
volves 'county' government •; that tbe board 
of a fire protection district is organtzed 
under the direction of the circuit cwr t 
of the county; that the •county government ' 
levies and collects the taxes certified by 
the district; that the directors and the 
treasurer of the ~laintift district are 
required to file bonds with t be circuit 
clerk; and that the treasurer of the dis­
trict is further required each year to file 
with the county clerk a detailed financial 
statement. These matters are not decisive. 
Somewhat the same situation exists with 
reference to school, levee and drainage 
districts, which are not considered a part 
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of the s t ructure of county government . 
See State ex rel . Reorganized School 
District No . h. ·of Jackson qounty, Mo., 
v . Holmes , Mo. Sup • • 231 s.w. 2d 18S, 
not yet reported in the State Reports . 

"(1} We think it apparent on the fAce 
<>f House& Bll~ 7, suppa. , that i t does not 
deal with ' tbe organization and powers • 
of counties . State ex rel. WebsteP 
Gro"'Tes Sanita:ry Sewer Dist. v . Smith, 
337 Uo. 8>5, S7 S . \4 . 2d 147 , 1>2 • . Nor · 
does. it deal 1dth ta 1a'tjl applieable t o 
any- county. t It deals wi t h a differ-ent 
type of political subdivision tot-lit , a 
type o'f nrun1c1pal c.orpor.a.t i on duly Ol'­
ganized and existing under a general law 
provi ding for its ine.orpora tion by decree 
of the circuit court . Laws 194). P• 8,52; 
Laws 1947, Vol . 1 , P • 432 , Mo . R. S.A. Sec. 
13927 . 5$ et seq. And see Art. X, Sec. 1$• 
Constitution of Miss.our1 1 1945• * * ~ 

As we unders-tand the above case , 1 ta hold1ng i s tl.hat 
th-e organization of a tire protection district in .ffrst clasa 
counties• upon a population ba-sts , does not contravene Section 
8, Article VI, of the New Conat!tut1on of' l~ssour1~ because 
i t does not deal w1 th "the organization and powers-" of c-oun­
t i es , whereas 1n the K1burz ease , "a county matter was di­
rectly involved . " 

-We next direct attentton to the February 1952 opinion 
of tbe M1ss.our1 Su}rem.e court, in the ease of Collector of 
Revenue of Jackson County v. Pareels of Land , 247 s.w. (2d ) 
83. In t his ease the 0 ou:Pt ha<i under consideration the 
po-s i tion in a f'1rst class. county of tta land trust . " This 
body known as "a land trusttt is created by authority or 
Section 141. 700, RSMo 1949, and. reads: 

"There is hereby created a commission 
f or the management, sale .and other di-s ­
position o~ t ax delinquent lands . which 
eomnission sbal l be known as tThe Land 
Trust of • • • •• County ,· Misgouri,' 
and the members thereof shal l be known 
as land truste~s . SUch land trust s hall 
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have and exercise a l l the powers that 
are conferred by sections 141. 210 t o 
141. 810 necessary and incidental to the 
effective management , sale or other dis­
position of rea l estate acquired under 
and by virtue or the foreclosure or the 
lien for delinquent real estate taxes , 
as provided in said sections, and in the 
exercise of such powers. the land trust 
shall be deemed to be a public corporation 
acting in a governmental capacity. " 

The opinion 1n the above cited case was written by 
Ellison. At 1. c. 92 appears a concurring opinion by ~de, 
in which Ellison , Hollingsworth , Dalton, Leedy and Conkling, 
JJ . , concur . That opinion is: 

"I concur in the opinion of Elli son, c.J. 
herein. However, I think something more 
should be s aid about the cons ti tutionali ty 
of the Land Tax Collection Act , because 
the ground upon which it is upheld as to 
this particul ar case leaves doubt as to 
its validity after J uly 1, 1946. MY view 
is that this Act is in no way affected by 
Sec . 8, art. VI of the 194$ Constitution 
or by Sec . 40 (21 ) of art . III thereof. I 
think we r uled on substantially the same 
situation in Inter - City Fire Protection 
District of Jackson County v. Gambrell, 
360 Mo. 924, 231 s .w. 2d 193, 197, and 
that this case is governed by the pr i n­
ciples therein stated and the authorities 
therei n cited. 

"We he ld 1n that case that the questioned 
Fire District Act did not deal with • the 
organi%at1on and powers• of counti es . 
Instead ve said: 1 It deals with a differ­
ent type of political sub-division, to-wit, 
a type of municipal corporation duly or­
ganized and exis t ing under a general l aw 
providing for its incorporation by decree 
of the circuit ex> urt . ' We held ' that the 
statute ~ House Bill 7, is not unconstitu­
tional as "an attempt to cr eate an a6di­
t1onal class of counties 1n violation ot 
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Art . VI , Sec. 8 of tho Constitution of 
1945• , nor is it a statute "regulating 
the aft'airs of counties" within the 
meaning of paragraph 21 of Sec . 40 , Art . 
III ot the Constitution of 1945. • We 
have also held that a sewer district, 
even it wholly within a city, did not 
violate the similar provisi on of the 
Constitution of 1875, Soc. 7, art . 9, 
concerning the organization and classi­
fication of cities. State ex 1nf. Gentry 
v . CUrt i s , 319 Mo . )16, 4 s.w. 2d 467 . 

" (13, 1.4) I think the same thing is true 
at the Land Tax Collection Act . It doea 
not deal with ' the organization and powers ' 
of counties and tl» Land Trust created by 
the Act is no part of county government . 
The Land Trust is a 3eparate entity from 
t he county; it is a public or political 
corporation. Spitcsufaky v . Hatten, 353 
Mo . 94, 182 s.w. 2d 86, lac. cit . 108, 
160 A. L. R. 990. The functions of the 
Land Trus t go beyond county government . 
Its services are rendered not merely t o 
the county but also to the State ot 
Mis souri and to every municipality, 
school district , road district , sewer 
district , levee district , drainage dis­
trict and other tax districts l ocated 
1n the county 1n which 1 t operates . It 
has its own official seal; ' the power to 
sue and issue deeds in its name • : ' the 
general power to administer ito business 
as any other corporate body•; and it may 
convey real estate ' without in &OJ ease 
procuring any consent , conveyance or 
other instrument trom the beneficiaries 
f or which it acts .• 1943 Act , See . 40 , 
Laws 1943 , p. 1056, now See. 141.750, R. S . 
1949 V.A. M. S. Thus it is completely inde­
pendent of the county which may, through 
its county court , appoi nt only one of the 
three managing trustees . As a public 
corporation, it is really an agency of the 
St ate ot Missouri in its governmental 
powers of collection ot taxes, created 
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for tbe purpose of orderly administration 
of tax del inquent lands to get reasonabl e 
returns for revenue , tram taxation on all 
t ax delinquent lands , to the State, its 
political subdivisions , the municipalities 
and special tax dist ricts created by the 
State 1n the county in which it opera tee . 
I do not think this 1s changed by the 
elective features applicable to ·class ~ 
Counties added by the Amendments of 19~$ 
and 1949 ( Laws 1945, P• 1926; Laws· 1949, 
p . 602 ) because the orgaa1zation, purposes 
and functions or the Land Trust rena1n the 
aame . Thererore , it is my conclusion that 
the Land Tax Collection Act is not 1n con· 
flict with ei thar or the constitutional 
provisions relied upon herein and i~ a 
valid Act under the 1945 Constitution. w 

At this point our situa t ion with r espect to the problem 
which you have submitted to us would appear to be that it 
the sewage district law, heretofore dis.cussed, does _directly · 
involve a county matter, that , on the authority of the Kiburz 
case, it must t all as being in conflict with Section 8, Article 
VI, of the Bew Constitution or Missouri , and of Section ~8. 020, 
RSMo 1949; but that if _it does _not deal with the organization 
and powers or count i es . it is, on the authority of the Fire 
Protection District case , and the Collector o.f Revenue case. 
supra, . valid. In other words, 1s the situation which you pre ­
sent more nearly analagous to the Klburz case or to the Fire 
Protection District and Collector of Revenue cases? 

It is our belief that the effect of Sections 249.430-
249 . 660, inclusive, supra, is to create a situation ver, 
similar to that set forth i n tne Fire Prot ection District 
and Collector of Revenue eases; that 1 t does not contravene 
Section 8, of Article VI, ~f the Bew Constitution of Missouri , 
nor of Section ~8.020, RSMO 19~9 , supra. We therefore be­
lieve that Sections 249 . 430-249. 660, supra . are in tull force 
and effect . 

CONCLUSl<a 

It is t he opLnion of this department that sewer dis tricts 
formed in St. Louis County should be f'ormed according to the 
provisions of Sections 249 -430- 249. 660, inclusive . RSMo 1949. 

Respectfully submitt ed, 

HUGH P , WILLIAMS ON 
Assistant Attorney General 

, Atto~ey Genera 


