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MAGISTRATE COURTS: 
JURIES : 

A sheriff is allowed the sum of $2.00 
for i ssuing a "special venir e facias" 
f or a jury i n a magistrate court. A 
magistrate j udge i s under . no duty to 
summon a r egul ar jury panel. 

Fl LED April 21, 1952 

/? 
Honorable J oe Collins 
Prosecuting Attormy 
Cedo.r County 
stocltton , Missouri 

Dear Sirs 

Some time a go you wrote to this department reques ting 
o.n official opinion. You thus stated your request : 

"I should l ike to have your opinion as 
to what a sheriff is allowed f or summon­
ing a'jury 1n Magistrate court i n fourth 
class counties . 

"Firat r For s tmunoning a jury of twelvo men. 

"Second: For summoning a ~ury of more than 
twelve men. " 

Shortl y thereafter, we wrote to you asking whether by 
"a jury of tt.selve men11 you did not mean a jury panel of twelve 
men from which a six-man jury would be selected. To this , you 
wrote the fol lowing letter: 

"As suggested in your letter or October 26, 
I am 1-1riting you again setting forth the 
information desired. 

"It has been the custom in this county to 
not summon a juey panel in magistrate 
court and when a jury 1s needed it h.u 
been the custom for the pnrties to the 
suit to nsk the sheriff' to summon a jury 
of 12 men and it bas been the practice 
and custom of the party losing the suit 
to pay the sheriff a fee of 50¢ for each 
juror summoned or a total fee of $6~ oo . 



Hono~able Joe Collins 

"The last civil suit tried before Magis­
tra'tie JUdge Campbell resulted in a 'Verdict 
against pla1nt1rf. Plaintiff des ires to 
pay the costs but \-rants to know how much 

·he should pa.y the sherif'f tor sU1i'lmoning 
the jury of 12 m.en, and Magistrate .fudge 
Campbell asked me to write for your 
opinion on the matter . 

"Judge campbell would also like to know­
whether or not he should have the sheriff 
summon a regular juey panel and if so, 
how often he should have one ~oned 
and what fees the sheriff would be en-
t1 t .led to for s"Ult'lnlon1ng same . " 

Youl' second l ·etter still does not answer our question 
but we must assume that this is your meaning since in the 
second question o~ your first letter you speak of a. ''jury 
of more than twelve men," which could , of course , refer only 
to a jury panel . 

Your first question then becomes: "What is a sheriff 
e.llo~:ed for summoning a jU%7 panel of twelve men for a magis• 
trate court jury?" And your second question becomes: "What 
ts a sheriff allowed for sunmoning a magistrate court ju%'7 
panel ~f more than twelve men?" 

At this point we feel that we should olar1fr a matter 
which has a very import$llt beari ng on y-ol.U' questions . In the 
fourth paragraph of your second letter to us, you state that 
"when a jury is needed 1n magistrate court in your county,, it 
has been the custom f o.r the parties to the suit to ask tbe 
sheriff to swmnon a jury of twe1ve men ••••••• n There is no 
provision in the law whioh sanctions a procedur-e of ttUa sort . 
The correct proc&du:re is set forth 1n Section 499 . 150, RSMo 
1949 , which ste.tese 

"In an, county now or ·he~eafter nav1ns a 
populatiQn ot less than seventy thousand 
inhabitants. the magistrate or ma gistrateB 
may, by o~der of record• direct that jurors 
be selected by issuing a summons to the 
sherif~ or other officer ordering him to 

· summons the appropriate number of juror~ . 
In such event . ·each juror srimmoned shall 
receive one dollar per day for ever.y da~ 
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Honorable Joe Collins 

he may aetually ser1re as such, and five 
cents for e~ery ~ile he may necessa~ily 
travel going f~om his place of residenee 
to the place where the trial is held~ and 
such t'eea and expenses shall be taxed aa 
oosts in the pa~ticular case tried. In 
the event that the magistrate or magistrates 
make the order her~in provided for, the 
order shall ha~e ~he et'feot ol #Uapendtng 
the provistons of aectiona 499~010 t~ 
499.160 1n the eeleotion of the general 
county panol and the selection o~ jl.U'01'8 
thereunder) and such provisions shall re• 
main susponded until such orde:- is rescinded." 

You will observe from the above section that "the magis­
trate or magistrates may , by ordei" of record, • • , • • •• 
d!reot • • • • • • • • • • • the sbertft • • • • • to summona 
the appropr1a te nwn~r of jurors. n If, therefore, the magis­
trate does not tnake the order and the sheriff sUll'll'llons the 
jurors at the request of the parties to the suit, the l'lhole 
proceeding 1s 1llega1 and the she riff '\<lould not be ent 1 tled 
to any OOl'llpe:nJJa.t1on. 

It, however, tbe proeedure followed is that outlined 1n 
Sect1mn 499.150, supra , wbicb. 1s that the magistrate, by order 
ot record, cl1rects the she riff to summon the appropriate number 
or jurors, then the opinion wr1 t t en by tllis department on 
september ), 1947, to Honf>"rable o. A· Itamp, Judge of th& Hag1s ... 
trate court or Montgomery county, would appl'y. A copy or th1e 
opinion is enclosed~ You w111 note that the Kamp op1n1on holds 
that such a jury as you contemplate woUld be a nupeeial venire 
facias" fer the sun:moning o'E which the sher11'f woul.d 'be ·entitled 
to a fee ot $Z .OO. This t-sould be true wlletber the j'Ul7 summone<l 
was a twelve-man jury pa~l or m..ore. Regardl&ss ot numbeX', it 
would be a "special veni~e ~acias" fo~ Which the law of Mlssou~i 
{now Section 57.280, RSM6 1949) allo1fe the she~iff $.2 .00. 

In your s&cond lett&tt ·to us, you state: nJudge Oampbell 
would also like to know wnetlwtt ora not he should have the 
sherttf summon a regular j'lll'1 ·.P8n&l and 1f so, haw o.ften he 
should have one summoned ~nd ~t fees the sheriff weuld be 
entitled to for summoning !all\e.tt 

we· ass\ml.e that by "regul ar jury panel", you rr10an a panel 
to be used 1n more than on~ ease, or a "standing jury pan&l." 
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No duty is imposed upon a magistrate judge to summon a regular 
j'U.I7 panel. Section 499.010, RSl.fo 1949 , does impose such a 
duty upon the board of jury commissioners . That section readss 

"At lenst once each yea:r- on or before the 
first day of May, the board of jury com­
missioners shall select names of not less 
than fou:r- hundred persons having all of 
the qualifications of jurors; and in se­
lecting such names the board shall soloet 
such number of persons f'toom each township 
as the population of suoh townahips bears 
to the population of the entire county. 
No persons shall be selected tlho has served 
on anJ grand, petit or magistrate jury with­
in one year from the time of making the 
selection. The names and addresses of the 
persons selected from eaoh township shall 
be t~itten an separate slips of paper of 
the same kind aDd size and placed in a bax 
w1 th a sliding lid and thoroughly mixed . " 

This matter is also discussed in the Kamp opinion which 
is enclosed. 

CONCLUSI(J{ 

It is tho opinion of this department that for issuing a 
"special venire fao1as" for a jury 1n magistrate court, a 
sheriff is allowed the sum of e2 . 00 . It is our further opinion 
that a magistrate judge is under no duty to summon a r egular 
jury panel. 

APmov~ 

J.P~ 
Attorney General 

1m-lab 

Enclosure. 

Rests ctfully subm1 tted, 

HUGH P. WILLIA1·ts0lt 
Assistant Attorney General 


