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Honorable John M. Cave 
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Callaway County 
Fulton , ~~saouri 

Dear Sir : 

This office is in receipt of an opinion request from 
you , as follows : 

"Your opinion i s r equested on the 
following question : l~y the County 
Court pursuant to authority contained 
in Section 304 . 220 , RSMo 1949 , limit 
the max~ weight of veh i cles using 
i mproved roads or highways , other than 
State Highways , when the roads are in 
soft condit i on; or is such action in­
valid as a de l egation of legislati ve 
authority or a violati on of Section 16 
of Article IV of the Constitution of 
1 S45 , or inva 11 d for any other reas on?" 

Secti on 304 .220 , RSMo 1949 , provides for t he l imitati on 
by official bodies having charge of hibhways other trnL~ sta te 
h1£hways of maxDmum weight in order to pre serve the road . 

In the case of Ashl and T~ansfer Co . v . State Tax Com­
mis ~ ion , 274 KY · 144, 56 s.w. (2d ) 691, 87 A. L. R. 534. l . c . 
541. 542 . the Court stated: 

"·:J. -!:· * The same question was made in 
the case of Union Bridge Company v . 
United States , 204 u.s. 365. 27 s . Ct . 
367 , 373 . 51 L. ed . 523 . in which the 
universal r ule is recognized that 
neither Congress nor a state Legisl·a ture 
may de~gate legisla tive po~ers to an 
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a~istrative or executive officer . But 
at the same ttme it was most emphatically 
asserted that it is competent for a legis ­
lative body in fr aming a statut e to dele ­
gate to such execu tive or administrative 
officers regulate~ powers by which theJ 
are authorized an empowered to find facts 
and determine conditions to which the law 
may or may not apply . In that (last cited) 
case Judge Harlan , speaking for the court, 
stated the rule as taken from Locke ' s 
Appeal, 72 Pa. 491, 13 Am. Rep . 716, thus : 
' "To assert that a law is less than a law 
because it is made to depend on a future 
event or act is to rob the legisla ture of 
the power to act wi sely for the public 
welfare whenever a l aw is passed relating 
to a s t a te of affairs not yet developed, 
or to things future and impossible to 
fully know ." The proper distinction, the 
court said , \las this: " The legislature 
cannot delegate its p ower to make a l aw ; 
but i t can make a law to delegate a power 
to determine some f act or sta te of t~ings 
upon which the law makes , or intends to 
make, its own action depend. To deny this 
would be to stop the uhee l s of government. 
There are many things upon whi ch wise and 
useful legislation must depend which can­
not be known to the lawmak::ng power, and 
must , therefore , be a subject of inquiry 
and determination outside of the halls 
of legislation."'" 

Not only is this the Kentucky rule but in Sproles v. 
Binford, 286 u.s . 374, 76 L. Ed. 1167 , l . c . 1184, the Court 
stated: 

"Appellants also ur ge that section 2 is 
invalid as a dele ga tion of p~er to t he 
State Highway Department in violation of 
section 28 , Article I. of the Texas Con­
stitution and of the 14 th Amendment or 
the Federa l Constitution . We think tha t 
the objection is untenabl e . ~e a gree with 
the District Court that the authority 
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given to the department is not to suspend 
the law , but is of a factf1nding and ad­
ministrative nature , and hence is lawfUlly 
eonfeiTed. See Trimmer v . Carl ton, 116 
Tex . 591, 296 S.W. 1070. Under Section 2, 
special permits may be granted by the de­
partment , for limited periods, for t he 
transportation 'of such overweight or over­
size or overlength commodities ' when it 
is found that they •cannot be reasonably 
dls~Antled , 1 or for the operation of supe~­
heavy and oversize equipment for the trans­
portation of commoditie s as certained to be 
of that character. This au t horization, in 
our judgment , does not involve an unconsti ­
tutional delegation of legislative por:er . 

* * *" 
In Ex Parte Will i~s , 139 s.w. (2d) 485, 345 Mo . 1121, 

Certiorari Denied, Williams v . Goldman, 61 s . Ct . 42 , 311 
u.s . 675 , 85 L. Ed . 434, l . c. s.w. 491, the Court stated : 

"(12) 1 A legislative body cannot delegate 
1ts authority, but a l one must exercise its 
l~gislative functions. 12 c.J . 839 i 6 
~. c . L . 175. It may empower certain offi-
cers , bo ar ds , and commiss ions to carry out 
1n detail t he legislative purposes and 
promul gate ~~les by which to put in force 
ler islative re gula t ions . It may provide 
a r egul ation in general terms , and may 
define certain areas w· thin which certain 
regulations may be imposed , and it may 
empower a board or a council to ascertain 
the f a cts as to whether an individual or 
property affected come within the general 
regulation or wi thin the designated area.• 
Cavanaugh v . Ger k , 313 Mo. 375, 280 S.W. 
51 , l oc . cit. 52 ." 

These above cited cases all show that the Legislature 
may delegate authority to enforce the law made by i t to ad­
ministrative bodies which it has created to determine f acts 
upon which the action of the law depends . The sta tute under 
consideration is co nsidered not to be a legisla tive authority 
to su spend the law or make a new law but i n r eality, to en­
force t he law a s the Legislature has made it; in this cas e , 
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the road condition at the t ime of the promulgation of the 
county c ourt • s order . I t 1s obvious that the Legislature 
cannot de t ermlne we at her condi t1 ons 1n a d van oe for the 
p€riod covered by a s tatute which it enacts. It must l eave 
the determination of ro ad conditions to s ome other author it 1 
and we .fee l t hat this is what has been done by the enactment 
of Section 304. 220, supra. 

CONCLUSI Oli 

It is therefore t he op i ni on of t his o.ffice that Section· 
304. 220. RSMo 1949 , is not an inv alid delegation of legis ­
la tive authority but is a delegation of r egulato ry- powe rs 
with.in the author iza tion of the Legi s l ature under t he Consti ­
tution of Mia souri. 

APPROVED: 

J' • E . TAYLOR 
At torney General 

Respect f ul ly submitted. 

l AMES l;; • FARIS 
As s istant Attorney General 


