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) Land purchased by the State in a Draiuage 
) District subsequent to the organization 

STATE: 
CONSERVATION COMMISSION: 
~RAINAGE DISTRICT: ) and formation of said Drainage District, is 

) :rutt subject to an annual maintenance ta.x. TAXATION: 

Fl LED Septe~ber 2, 19$2 

/f) 

Mr. I . T. Bode , Direc tor 
,ussouri Conservation CotWniss1on 
Jefferson City, Missouri 

Dear Mr. Bode: 

This will acknowledge receipt of your request for an offi­
cial opinion which reads: 

«ue request your opinion on matters herein 
stated. 

"The Conservation Com!ll1ss1on of 1ssour1 had 
acquired and 1s acquiring altogether about 
four thousand acres of swamp, wet and over­
flowed lands in Wayne , Bollinger and Stoddard 
Counties for the purpose ot establishing and 
maintaining a public ~provement known as 
Duck Creek aildlife Area. Our acreage in 
Bollinger and Stoddard Counties is located 
within the boundaries of the Little River 
Drainage District; but Wayne County is not 
in said District. 

"Little River Drainage District is a diatriot 
organized and exist1n~Wlder the provisi ons 
ot sections 242 .010·242·690 R.s. Mo. 1'149, 
it being one organized by the Circuit Court 
thereunder . It has been in existence for 
many years and is today still functioning 
as such. We are advised that on April 1 , 
1952, the District paid off all 1 ta bonds; 
and that now the District Board needs to 
levy and plans to levy only the IAB.intenanoe 
tax authorized by section 242 .490 . That 
section indicates the levy is 14ade on or 
before September in each year; and presumably 
such levy was made last September and will 
be made this coming September . A good por­
tion of the Co~~ssion acreage was acquired 
before September , 1951, and so~e ha s been 
acquired ainoe. 
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Kr. I . T. Bode , Director 

"These facts may or may not be necessary ln 
arriving at your oonclualon. The lands ac­
quired and being acquired in Bollinger and 
Stoddard.Counties are traversed and drained 
by ditches constructed and maintained by tbe 
Drainage Distric,. In order to procure a 
aupply of water f'or use in and over the Area, 
at least one of the ditches of the Drainase 
Dis tri ct wi l l be lengthened ao as to connect 
it with the Castor River . · Certain of the 
ditches through the Commission l ands will be 
widened, deepened and improved; and all of 
the Drainage ditches in the Area will be used 
in bringing and furnishing the necessary water . 
The District will in writing agree and consent 
to such extensions , improve~ents and uses , and 
they will be convenient and beneficial 1n the 
construction, maintenance and operation ot the 
Area . As indicated, we do not know whether 
such consent and use will a1'tect your opinion 
on the oonolusion asked. 

11We ask you the following' 

"Are said lands , owned by the Commission (that 
is , the State) in the Area, eubJeot to or exempt 
from any such maintenance tax ao may have been 
levied or may be levied after the acquisition 
ot a tract? 

You 1nqu1re if the Conservation Commission 1s liable for a 
so-called annual maintenance tax asseesed against land owned by 
said Commission lying within the Little River Drainage District . 

Under Section 242 . 020, RSMo 1949 , the original owners of 
said land apparently agreed to the expense of organization and 
of making and maintaining the necessary improvements to effect 
the recl9Jll&tion of said lands in sa.id Drainage District and to 
further protect t he same from the etfects of water. 

Section 242.490, RSMo 1949, authori zes the board of super­
visors o~ such drainage district, upon the first day of Septem­
ber eaoh year after the completion of improvements , to levy a 
tax upon eaob tract of land within the district and upon corpo­
rate property to be known as a maintenance tax. 

Section 242.260, BSMo 1949, s pecifically provides that said 
board of supervisors of the district, in assessing benefits to 
lands~... publia h12hwe:ys;_ railroads and other rillht-of-waya;_krail­
roaa ~o~dbeas an~-otner prop~rty not traversea-oy sucn ~or s 
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a nd 1mproTe~~ents ae pro"fi4.ed in the plan for reclamation, shall 
not consider What benefits will be derived by such prop r'y after 
other d1toh impro?ements and other plana for reolamatton shall 
haTe been constructed. but shall assess onl7 euoh benefits as will 
be der1Ted trom the construction of vorka and 1moroveaents set out 
ln 1he plan of r eclamation or as aame ma7 afford· an outlet for 
drainage or protection of overrlov ot such property; that ' the nu~ 
lie b1gbw:aya, railroads and other right-of- ways, roa<Ibeds, , r&.i~TOad 
and otber property shall be assessed according t o the increased phJsi­
cal ~tt1c1enc1 and described maintenance cost or roadbeds by reason 
ot the protection to be deriTed trom the proposed works and iJI}lrove­
ment. 

It can be seen that under the foregoing statutes no epeoitio 
authority ls given to taX landS owned b;y the State or M1ssour1 and 
lJ1.ng w1 thln such a drainage dlstr1ot unless we oonelder corporate 
propert1 as that owned by the state• wh1eh, ot ootli'ae, wo1ll4 not 
lnolude this land owned by the State of M1asourl for the reason 
corporate propert.r ordinarilr hae been 4et1ned by the Court s as 
property held in a proprtetart capacity and not goYernmental eapa­
ctt:r. In this instance, the Conservation Oomm1ss1on ot the State 
ot Xlssouri haa acquired this property ttncl&r author1 t:r of &tenon 41. 
Article IY, Constitution of Missouri. 1943 . · and. therefore. holdS 
saae ln their ~vernaent~ ca.paclty. . 

Section 6, Artlc~e X, Consti tut1on or· .Xlstouri, 1945, spea1-
t1cally exempts trom taxation all property ~eal and personal or 
the State of Missourt , and further prQrtdes that a~ laws exempting 
from taxation property other than the property emaeratec!. in sale!. 
Article X shall be Told. Section 137.100 RSMo 1949, a.11ong other 
things . proYldea that the . tollowing subJeets . ehall be exeapt tro• 
taxation for state, oountf or lcc.al pw-poses ; land and other p!~~Gper­
tJ belonging t o tne state. 

It 1s a well eatabl1shecl rule of atatutory construction ~t 
1n construing tasing statu~ea lf said s~atut~• do not spee~t1eall7 
1nolude the state that the ~tate 1s· exempt t"rom noh taxat ion. ' 
See Section 8?, Toluae 48, paso 692, Aa . Jur. ; also 115 Mo . 55?, . 
22 s.w. 37, 31 Am . Ste . Bep . 415. (See aleo · Nol"lllanq CcneoUdate4 
School ll!str! ct ve. Wellston Sever D1strlo t , 11 s.w. (2) 4?7, 1 . o . 
478- 479 Lf-JI). 

!he eourts have also held tha t drainage d1str1ote onlJ' haYe 
such power as oont'erred upon them by an act ot the Leg1sla ture and 
necessarr 1mpl1ed power to carrr out the exprese power granted by 
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th~ Legislature . Bee Grand River l>rainage D1s t r1ct ot Cass and 
Bates County v. Reid, 341 Mo . 1246, 111 s.w. (24) 151. , 

Furthermore, the courts have held tha t the Legisla ture mar 
say tha t public propert7 may be benefl t ed by public 1mproTelDents 
and tha t a municipality be made t o r espond t o assessments ther e­
tor by a general judgment to be paid out of funds in the genera! 
treasurr. See Drainage District Not 1 ot Bates v . Bates C0unt7, 
269 Mo . ?8, 189 S.W. 11?6. !he oourts have also .held tha t suoh 
as se ssments are not enforceable · against publi~ roads and highways 
by foreelosure ot nen and sale , .but by judgment . See Drainage 
District v . '!'rail Creek tt'ownship , 371 Mo. 933. 

The General Assembly of the St~te of Missouri has speG1t1eall 7 
authorized said. drainage d1str1o t to assess public roads and hig~­
YaJS, railroads , etc. , for benefits . However, no su~ speoitio 
authorit r has been granted t o t ax lands of the State ot Missouri . 
By so doing we may assume that the legislative intent was that 
said State land is not subject t o auoh asses~ent under the well­
known canon of statutory eonstructio~, that the expression ot one 
thing is exoluslon of another. Kansas City T. J. I . Case ~reaning 
Maohlne . Co ., 8? s.w. (2) 195, 331 Mo. 913. 

So . if we are t o oons1der this maintenance tax as a tax, 
then detin1 tely the Li t tle RiTer l'ra1nage Distr1e t cannot legallf 
assess a~ch tax agai nst land owned by the state or the Conaervat1on 
Oommies1on as t he case may be and loca ted within sa1d drainage 
distric t . 

Hovever , let us examine the lav to det rmine it 1 t 1s aQtually 
a tax or, ·merelr an a~sesement beneti t . !he statt.ate olearl7 dt!no~es 
1t as a tax. However, in State ex rel . Drainage District No . 28 
ot Mew Madrid County, et al , v . Thompson, 41 s.w. (2d) 941, 1. c. 
945, the Court said: 

"!he un1torm t ax laws ot our Const1 tution 
1nToked by r espondent has no apn11cation to 
this case tor the reason tha t special assess- · 
mente levied 1n a drainage d1strlot to par 
tor local 1m'On>vnents made tn 12le dlstrlot 
are not taxes vitb1n the meaning of this 
clause of the Constitution. (cases cited)." 

The Appellate Courts in this s tate have on nua.erous occasions 
held tha t special benefit assessments cannot be legall7 assesee~ 
against public prOperty i n the absenc~ or an express enactment or 
clear implication. In Normandy· consol1dated School District vs . 
Wellston Sewer Distric t , supra. , a t 1 . ·c. ' 479 , the ct>urt sai d: 
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1 C!El Wov in the case at bar there le no olala 
that the Legislature made anr expreaa aent1on 
of aohool proper'J ae being subJect to aaeee­
•ent tor the epeolal taua prortded 'tor 1n the 
law, but what the sever dlatr1ot does 1naiat ia 
that suoh a legislative 1nt,nt is cle~l7 and 
neoessaril7 to be implied from the all··1nol~s1 Y!t 
na~ ot the la.llg9age used. Sutt1ce it aerel7 
to , ear that by section 11037 ot the law (Xo. st. 
Arm. Sec. 11037, p . ?405) lt W&a pJ-OY1ded that 
a unirora . tax ahou~d be . lened ' upon all the 
landa1 within &n7 sever dlatrlo t-, and bf seot1on 
11044 (MO . St. Ann. Sec. 11044, p. ?411) that 
upon the aasesament ot benefits a tax ot a 
portion ot such benet1 ta should be lened ' on 
all lots, tracts and percele ot land, railroad 
and other propertr in the cU·atrlot,. ' said ta% 
to be apportioned to and. levied •on each lot. 
tract, or paroel of land or other propertr 1n 
said district' 1n pl'Oportlon to the benet1 t 
aa~eaae4. Ho doubt simila r expreaslona are 
to be round elaevhere 1n other seo·t1one of 
the aot, but the prov1s1ona her etofore apeoit1call7 
referred to are enough to indicate the general 
characte-r ot the 1'-nguage uaed b7 the Leg1alatve 
in dea1gnat1ng the propert7 it lntended to be held 
subJect to the tax. 

•At t1ret blueb it mlght indeed aeea that a 
leg1alat1ve intent t o hold public propert7 eub­
Ject to the assesement would be iapl1e4 troll the 
language requiring the tax t o be lerted•U'OOft all 
the lands, lo ta. trao ta ,, and Darcel• ot land 1n 
the dlstr1.ot , and yet as the author1 tiel run suoh 
mere general language maJ not be held to OOft-
st1 tute the expreseion ot . a clear intent that 
publla propert7 should be liable to the tax along 
w1 th all pri Ya te ~roper~. . . , 

1In CitJ ot Edina, etc . , T. School Dlst . , etc. , 
supra, the statute prorided tha t the cost ot 
paYing and cu~b1ng all streets should be levied 
a e a special assessment ' upon all lots and pteoe e 
ot ground upon either side ot such street * * • 
abutting thereon, I and ret the Supreme Ocurt 11l 
bane h eld tha t such language waa not sutt1c1ent 
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t o warrant the 1mpoa1 tion ot such special. aaaeaa­
ment upon the defendant school district whioh was 
sued upon tax billa 1asued aga~nat 1 ts propert7 
whioh abutted upon tbe street tmproTed and reoel?ed 
the beneti t ot the lllprovement. A a1a1lar reril t 
was reaohed in CitJ ot Clinton v. HenrJ CoUftt7, 
supra, where the law prortded tha t the asseament 
should extend to 'all lots and parcels ot ground 
on e1 ther a1cte ot such atreet, • but vaa held not 
to include propert7 benetl,ed bJ the taprovement 
but held b7 the county tor strtctlJ public purpoaee. 

"So in the case at bar ve must hold tha t the terms 
ot the sever law did not reveal a clear legislative 
intent that school propert7 should be aubjeet to· 
the iaposl tioD of the taxes provided tor therein, 
and aa adding support to thla idea it is not aatss 
to point out that the proTiaions •ade for the . 
collection ot the taxea 11ltev1se retute &nJ idea 
the. t public propertJ vas 1n tend&d to be taxed. 
* * * * * ~ * * * * * 0 * • * • 

(Dnderscori~~ ours) . 

See also, Oity ot Edina v. School D1st •• 30.S Mo . 4,52 , 267 a.w. 
112, 113; 36 A.L.R. 81532. 

!here are Federal District Court caaea conatrtdng almUar s~te 
statute• ln Oregon and other sta~es t}:lat hold benet1 t asaea•eata can 
be aade agalnat state and federal owned land in drai"'ge 41str1et. 
See United States v. Aho. 68 Fed. Sup. 358, wherein U:le United States 
OoYer'DIDent was oond.:ftlng· l and ln a drainage district. 1he govem­
aent1s contention was, that it was only necessary to paJ tbe tee title 
owners ot said land and not necessary t o allow tor anr annual asaess­
aenta against said land by the drainage district. !be oourt held 
tba t such be nett te are ooneom1 t an ts ot eaaeaenta appurtenant to 1he 
particular parcel of land in said dra1n~e distnct. However, in the 
State ot Oregon there vaa speo1f>lo leg18lat1ve author! t;r tor such 
assesneilta against the State ot Oregon, which 1• not the oase in 
Kiaaourl• and the D1strtot Cc;,urt .held all ot the land vas subJeot to 
the aaaeaaf'n~. that to not as sees government owned land therein 
might destror drainage districts. 

HoweTer, 1n view o't the foregoing Missouri Appel l a te Oourt 
deeisiona which have not been specitloall,- overruled holding tbat 
suoh an annual a ssessment 1e not a tax but merel7 a benet!. t asseament 
and that the 1mmun1 t7 provision ot the constitution ot Missouri troa 
t axation le not applicable, and further in view or the foregoing 
dec1s1oDs holding tha t even betore such benefit assessments can be 
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assessed against state owned land there aust be statutor, authority 
spec1t1oally prov1dlng ror the assessing or ~uon benefits aga1nst 
sta~e owned nroperty or clear impl1cat1o~. we are torced to conclude 
that such bene~it asses~ents cannot be •assessed against the state 
owned land w1 thin said drainage d1str1ct. 

OOOOLUSION 

It is the opinion of this department that the land 1n question 
located within the Ltttle River Drainage DistriC-t and presently ovned 
by the State or Risso~, tor the use and bene11 t ot ths OonserYat1on 
Oomm1 ss1on 1s not subject to an annual maintenance tax assessed by 
said drainage district. 

J. E ... A"!LOR 
Attorney General 

ARR:A 

I 

Respeottully submitted, 

AUB'REY R. HAMMETT. 3r. 
Assistant Attorney General 


